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WANTED—A Plan for Reg- 
ulating the Highway Carriers 


The urgent need of controlling the hordes of motor 
trucks which are swarming like ants over the 
public thoroughfares and invading the domain 
of the shrinking—but still essential—railroad lion. 


By WORTH ALLEN 
CHAIRMAN, PUBLIC UTILITIES COMMISSION OF COLORADO 


tory have business methods un- 

dergone so many radical changes 
as in the one just past. Industries 
which for scores of years have had 
no competition except between cor- 
porations manufacturing the same 
kind of goods or rendering the same 
kind of service suddenly have found 
that mechanical, electrical, or chemical 
science has produced competition of 
which nobody in the preceding gen- 
eration even dreamed. One of the 
most striking developments is the 
transportation of freight by motor 


Poss hav in no decade in our his- 


vehicle on the public highways of our 
country. While store-door delivery 
in Baltimore dates back some forty 
years, the transportation of freight by 
motor truck direct from the farm, 
forest, factory, and wholesale house, 
to final destination is an innovation 
that has developed over night. 

The increase in the number of 
motor trucks in 1929 over 1920 was 
235.9 per cent. The development in 
motor truck transportation has been 
particularly marked since the year 
1925. For a time it was thought that 
trucks could offer no competition on 
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hauls longer than some fifty miles. 
Today they are giving such competi- 
tion over routes a thousand miles in 
length. Large trucks are bringing 
fish from the northwest ports to 
Denver and returning with tons of 
creamery butter. Tires and batteries 
are brought to Denver from Akron 
and other points, the trucks returning 
with tires for Chicago and other cities 
in the middle west. Practices of this 
sort are so common as to be familiar 
to almost everybody. 


AY with the mushroom growth 
of the trucks, we have witnessed 
a marked decrease in the rate of 
growth of volume of traffic handled 
by the rail carriers. 

Some railroad men testified at hear- 
ings held by the Interstate Commerce 
Commission (in Docket 23400) that 
motor trucks have made such great 
inroads on the volume of railroad 
traffic that the ability of the railroads 
to give the service demanded by the 
public is jeopardized. 

Reliable information about the do- 
ings of motor trucks, the volume of 
freight carried, and so forth, is diffi- 
cult to obtain. The Bureau of Rail- 
way Economics estimated that of the 
ton miles carried by the several 
agencies of transport in the year 1928, 
that carried by motor trucks in inter- 
urban service was only 1.67 per cent. 
Dr. J. H. Parmelee of that bureau 
estimated that for the year 1929 the 
percentage was 2.5. If these figures 
are accurate it would seem at first 
blush that the percentage of freight 
carried is so small as not to warrant 
any serious concern. However, the 
figures cannot be considered any too 
dependable. Moreover, it should be 
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borne in mind that the freight carried 
is very largely of the higher rated 
commodities; also that if the rate of 
development of truck transportation 
should continue in the next few years 
as it has in the past five or six, the 
situation will become much more seri- 
ous. It is estimated that the capacity 
of the highways is 15 per cent of all 
freight transported or six times 2.5 
per cent. 

Unfortunately no general policy has 
been agreed upon. There have been 
advanced an almost innumerable num- 
ber of theories and ideas. Many of 
the state legislatures have taken action 
of one kind or another. Much of 
their action doubtless was steps in the 
dark. For some time the National 
Industrial Traffic League has been at- 
tempting to come to some agreement 
with representatives of the railroads 
following the making of the latter’s 
“Declaration of Policy” in November, 
1930. In November, 1931, the league 
broke off the conferences under cir- 
cumstances leading to a suggestion of 
“duplicity” on the part of some with 
whom it had been negotiating. 

As the controversy continues it 
grows in warmth. The air is full of 
statements and denials, charges and 
counter charges. The railroads are 
claiming that we are “hot-housing” 
and “subsidizing” the trucks. Traffic 
men and truck manufacturers and op- 
erators claim that the alleged propa- 
ganda of the railroads is designed to 
“stifle,” “strangle,” and “hamstring” 
motor truck transportation. 


AS many railroad executives real- 
ize, the problem is not merely 
one of repressive legislation. All in- 
dustries that stand up against the 
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swift and powerful blows of modern 
developments are using initiative. 
Merely because the railroads have 
been very largely free from competi- 
tion for some seventy years is no valid 
reason why they must not now 
energetically and effectively deal with 
this most difficult problem. As Presi- 
dent Budd of the Burlington has said, 
the great bulk of long-distance trans- 
portation 

. . will, of course, only remain 
with the railways because they-can per- 
form such services more satisfactorily 
than their competitors by highway, pipe 
line, canal, and in the air, and so the field 
for alert-minded young men is probably as 
inviting with the railways today as it ever 
has been. 

“Acting upon the same sound basis of 
affording better service to the public than 
can be given by any other means, the 
young man just entering the railway field 
must use the best scientific knowledge and 
must develop a railroad statesmanship to 
cope with these newer problems.” 

If legislation is enacted to which 
the general public is opposed, it is 
merely a question of time before the 
legislation is repealed. Then, as often 
occurs with the swing of the pendu- 
lum, legislation which in the first 
place would have been acceptable be- 
comes impossible of enactment. It 
is an elementary principle of political 
science that no law can be effectively 
enforced that is not supported by pub- 
lic opinion. 


wo possibly distinct courses are 
open in dealing with motor ve- 
hicle carriers. One is to adopt meas- 


e 


ures to collect proper charges for use 
of the highways. The other is regula- 
tion of service and rates. 

The second course carries with it 
the limitation of competition. Legis- 
lation frequently, probably most often, 
combines both revenue and regulation 
aspects. 


iy considering what tax burden 
properly should be imposed upon 
the truck carriers, we should first de- 
termine to what extent, if any, a desire 
to protect the railroads should enter 
into the question. 

That it is unsound and bad eco- 
nomics to impose unreasonable bur- 
dens upon truck operations is one 
thing. That it is proper to impose 
reasonable burdens upon them, even 
though the extent of those burdens is 
influenced by a regard for the railroad 
situation, is quite another. If we were 
wholly dependent upon truck trans- 
portation and had no railroads, we 
might reasonably impose no highway 
compensation tax at all. But as long 
as our railroads “furnish the back- 
bone and most of the other vital bones 
of the transportation system of the 
country’ and as long as they carry 
such a large aggregate tax burden, it 
certainly cannot be considered unfair 
to exact reasonable compensation for 
use of the highways even though the 
motive for such exaction is to afford 
reasonable immediate protection to the 


1Ex parte 103, 178 Inters. Com. Rep. 580. 


“Two possibly distinct courses are open in dealing with 
motor vehicle carriers. One is to adopt measures to collect 


proper charges for use of the highways. 
regulation of service and rates. 


The other is 
The second course carries 


with it the limitation of competition.” 5 
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railroads and ultimate protection to 
the country. 


NE of the statements most com- 
monly made by railroad men is 
that the truck operators do not pay 
taxes comparable with those paid by 
the rail carriers. The truck manu- 
facturers and carriers and others 
make positive and vehement denial. 
Mr. R. C. Fulbright, chairman of 
a special committee of The National 
Industrial Traffic League, states: 
“In fact the total freight cost per net 
revenue ton mile to the (Louisville & 
Nashville) railroad for the year 1929 was 


6.51 mills which included all expenses of 
every character. This was less than the 


state charged the motor truck for a right 

of way.’ 

If it should be determined not to 
require greater compensation from 
truck carriers than from anybody else 
for use of the highways, we know of 


no more efficient and economical 
method of collecting such compensa- 
tion than that of the gasoline tax. We 
know of no other method which works 
out so fairly and accurately. The tax 
paid is very closely related to the ex- 
tent of use of the highways. 
Whether truck carriers should pay 
more for use of the highways than 
their pro-rata share of the cost of 
construction and maintenance is a 
question about which there is con- 
siderable difference of opinion. In 
the early days before the advent of 
the railroad, highways may have been 
constructed and maintained largely 
that persons and property might be 
transported over them by common 
carriers. The necessity for common- 
carrier operation on the highways at 
that time was absolute. Today it is 
purely relative. For two or three 
generations, if not longer, highways 


have been considered “primarily for 
the use of the public in the ordinary 
way. Their use for the purposes of 
gain is special and extraordinary and 
generally, at least, may be prohibited 
or conditioned as the legislature deems 
proper.” * 


by is not uncommon for persons or 
corporations operating or using 
public works for private gain to pay 
therefor something more than actual 
cost to the municipality. The city of 
Cincinnati built a railroad to Chatta- 
nooga. If the same can be operated 
at a profit by the lessee company, the 
city is certainly warranted in demand- 
ing a rental that includes a profit to 
the city, even though the sole use being 
made of the railroad is the one for 
which the road was built, and is re- 
sulting solely in a benefit to the city. 
In the case of the Cincinnati railroad 
the city’s interests are served and in 
no manner injured or burdened by 
operation of the lessee company. 
However, in the case of the trucks 
operated by carriers their use is not 
one for which the highways are 
principally built and maintained. 
Moreover, their operation results in 
both advantages and burdens, the 
former obvious and direct, the latter 
somewhat obscure and indirect, but 
nevertheless certain, because the cost 
to the public of supporting the rail- 
roads is increased by trucks carrying 
the freight that otherwise would move 
by rail. 

But to go further than collecting 
reasonable charges, including a rea- 
sonable profit, for the use of the high- 
ways, and impose greater burdens 


ey v. Banton (1924) 264 U. S. 140, 
144, 68 L. ed. 596. 
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¢ HAT it ts unsound and bad economics 

to impose unreasonable burdens upon 
truck operations is one thing. That it is 
proper to impose reasonable burdens upon 
them, even though the extent of those bur- 
dens is influenced by a regard for the rail- 


road situation, is quite another.” 


How Far Should Consideration for the Railroads Enter Into the 
Problem of Bus Regulation? 








upon the motor vehicle carriers mere- 
ly to protect the rail carriers is un- 
reasonable. Such regulation as the 
nature of truck operation requires 
should be undertaken, but to regulate 
truck carriers in the absence of any 
need therefor for the sole purpose of 
imposing a burden comparable with 
that carried by the railroads is unrea- 
sonable and unsound. The public will 
not tolerate a solution of an important 
question upon any other basis than 
justice and reason. Inexorable eco- 
nomic laws will not be restrained by 
artificial and unsound legislation. 


ees should here be called 
to a term in general use which 
has caused widespread confusion. 
The term is “contract carrier.” 

One transporting goods for hire is 
a carrier. One transporting his own 
goods is not a carrier. 

Carriers are divided into two class- 
es, public or common, and private. A 
common carrier cannot take himself 
out of that class by making contracts 
with all the merchants in town. All 
transportation service by carriers is 
under contract, express or implied, 
written or oral. To say that an op- 
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erator is a “contract carrier” means 
no more than that he is a carrier. 
The question still remains in what 
class he falls, whether a common or 
private carrier.® 

It is unnecessary to argue that pub- 
lic carriage of any kind is affected 
with a public interest and subject to 
regulation. It seems pretty generally 
agreed that common carriage by motor 
vehicle should be regulated if regula- 
tion is feasible. The field of motor 
truck transportation is filled with 
people who have no idea of costs of 
operation. The result is that one after 
another is compelled to drop out with 
two coming in to take his place and 
do business along the same lines. Un- 
less some limit can be placed upon the 
number of common carriers operating 
over a particular route, no dependable 
service can be rendered. Operators 
with ample financial resources can- 
not be expected to compete with a 
host of irresponsible persons. 





3 Re Exhibitors Film Delivery & Service 
Co. 7 Colo. P. U. C. 1035, P.U.R.1928E, 623; 
Re Cox (1929) 7 Colo. P. U. C. 1324; Re 
Burbridge (1930) 8 Colo P. U. C. 1536, 
P.U.R.1931A, 85; Regulation of the Contract 
Motor Carrier under the Constitution, 44 
Harvard Law Review, 530, 534. 
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President Hoover, in his message 
delivered to the Congress on December 
8th, said: “As their (the railroads’) 
rates must be regulated in public in- 
terest, so also approximate regulation 
should be applied to competing serv- 
ices by some authority.” 

The Interstate Commerce Commis- 
sion, in Ex Parte No. 103, made the 
following recommendation with re- 
spect to the regulation of truck opera- 
tions : 


“Congress and the state legislatures 
should also, we believe, direct their atten- 
tion to the proper regulation in the public 
interest of all competitive forms of trans- 
portation. In this we include such restric- 
tions on the size and weight of trucks 
and their lading as — safety may 
dictate, such taxation of trucks and busses 
as may be necessary to impose upon them a 
fair share of the burden of the public high- 
ways which they use, such supervision of 
truck and bus common carrier lines as 
may be necessary to avoid destructive and 
wasteful competition, and such regulation 
of their rates and service as the public in- 
terest may require.” 

N October 16, 1931, the commit- 

tee on public utilities appointed 
by the Conference of Progressives 
held in Washington in the preceding 
March in its report recommended that 
motor transportation in both intra- 
state and interstate commerce should 
be regulated to the same extent and 
by the same agencies as steam and 


electric rail transportation. 


SSUMING that it is agreed that the 

common carriers should be prop- 
erly regulated, the big question is 
what should and can be done with 
respect to the private carriers. 

As has frequently been pointed out, 
many so-called private carriers really 
are common carriers. Usually we find 
strictly private carriers operating on 
an established route and with more 
or less regularity. Unless a carrier 


does so operate he is required ordi- 
narily to serve so many people that he 
becomes a common carrier. For in- 
stance, one who transports household 
goods or live stock cannot limit him- 
self to a few customers and continue 
in business. The same is true of bus 
operators. On the other hand, one 
who transports goods from a whole- 
sale center to a certain city may pick 
out a few merchants and carry for 


“them a substantial volume of freight 


without becoming a common carrier. 

The tendency is for a number of 
private carriers to operate between 
the larger cities. The result is that 
private carriers so engaged may and 
do carry enough freight to put out of 
business the dependable common car- 
riers. Whatever may be thought of the 
legal conclusion of the Federal Dis- 
trict Court for the Southern District 
of Texas, Houston Division,‘ in Ste- 
venson v. Binford, we must all agree 
with the court’s finding “that the in- 
evitable result of the continuance of 
this condition will be the disappear- 
ance altogether of the common carrier 
from the roads, for as matters now 
stand all that he gets in exchange for 
the tender of his services to the public 
under his franchise is exposure to un- 
restricted, unlimited, irregular, and 
destructive competition from carriers 
private in name, but public in fact.” 

We would qualify the statement 
only to the extent of putting the word 
“responsible” before the words “com- 
mon carrier.” 


) has rather generally been thought 
that private motor carriers cannot 
be regulated. This opinion is based 


4Stevenson v. Binford (1931) P.U.R. 
1932A, 1. 
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on the assumption that they are not 
affected with a public interest. This 
doubtless was the assumption of the 
Pennsylvania Railroad, which in a 
circular issued to its employees on 
August 15, 1931, made the statement 
that while it favors regulation of 
busses, 


“it is not, under existing conditions, be- 
lieved practicable to attempt the applica- 
tion of similar measures to the operation 
of motor trucks. Passenger bus lines are 
nearly all common carriers and, hence, as 
amenable to regulation as train service. 
Motor truck operations, on the other hand, 
are of at least four kinds, viz., privately 
owned and operated trucks, private carriers 
for hire, contract trucks, and common car- 
rier trucks. The last-named contribute 
only a relatively small proportion of the 
total of truck operations, yet are the only 
form practically capable of regulation as 
to rates, adequacy of service, accounting, 
etc., at this time.” 

It may be stated that while the 
Pennsylvania officials undoubtedly are 
sincere in their views, that company 
has had such success in coordinating 
rail and motor traffic that it may not 
feel so strongly as other railroad com- 
panies the need for truck regulation. 

It may fairly be argued that if the 
Pennsylvania, without waiting for ef- 
fective regulation of the trucks, has 
achieved a degree of success in solv- 
ing the problem, other companies 
could do the same. That some other 
companies could is doubtless true. 
That others operating in different 
territories and under different condi- 


tions could is doubtful. 


e 


HAT private motor carriers are 

not subject to regulation is the 
position taken by LaRue Brown and 
Stuart N. Scott, attorneys for the 
National Automobile Chamber of 
Commerce.’ 

Their conclusion is: 

“To sum up, then, regulation in the 
sense of control of contracts, rates, and 
practices, and of the right to engage in 
the business cannot be imposed upon the 
contract motor carrier without violating 
the due process clause.” 

However, there are some people 
who take the position that because 
private motor carriers, if not regu- 
lated, so effectively defy and com- 
pletely break down regulation of 
common carriers, both rail and motor 
vehicle, that the former are really 
affected with a public interest, and 
are, therefore, subject to regulation. 
This opinion was expressed by Alfred 
P. Thom and Alfred P. Thom, Jr., in 
a brief which they filed for the Asso- 
ciation of Railway Executives with 
the Interstate Commerce Commission 
in Docket No. 23400. In that brief 
they said: 

° . it can hardly be successfully 
contended that the business of a carrier in 
interstate commerce, the operations of 
which defy it (the principle of equal treat- 
ment to all shippers) and break it down, 
is not ‘clothed with a public interest.’ ” 


“It is accordingly submitted that a motor 
contract carrier electing to engage in inter- 


5See “Regulation of the Contract Motor 
Carrier under the Constitution,” 44 Harvard 
Law Review, 530. 


“THERE are some people who take the position that because 
private motor carriers, if not regulated, so effectively defy 
and completely break down regulation of common carriers, 
both rail and motor vehicle, that the former are really 
affected with a public interest, and are, therefore, subject 
to regulation.” 
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state commerce, although not a common 
carrier, by entering the field, becomes sub- 
ject to the regulatory power of Congress.” 


The court in the Stevenson Case, 
supra, at p. 9 of P.U.R.1932A, came 
to the same conclusion. We quote as 
follows therefrom: 


“We think it perfectly plain that as he 
never had a right on the roads, but merely 
a privilege as to them, it is too much to 
say that when the state undertakes to im- 
pose upon him conditions different from 
those characterizing him at common law, 
his privilege flowers under the Fourteenth 
Amendment into a right which the state 
may not impair. 

“We think that if a state determines 
that the business of common carriage by 
rail and road may no longer, from the 
standpoint of public interest, be looked 
upon as a business entirely separate and 
distinct from that of contract carriage by 
road; that all of its available carriage 
services are so bound together and so inter- 
dependent that the public may not continue 
to have a safe and dependable system of 
transportation unless private carriers op- 
erating on the same roads with common 
carriers are brought under just and reason- 
able regulations, bringing their services into 
relation with those of common carriers 
thereon, no just or valid reason exists why 
it may not do so.” 


One judge dissented in the Steven- 
son Case, saying: 


“T think there is no material difference 
in legal effect between the Michigan, Wash- 
ington, California, and Florida acts and 
this act, and that Michigan Pub. Utilities 
Commission v. Duke (266 U. S. 570, P.U.R. 
1925C, 231); Buck v. Kuykendall (267 
U. S. 307, P.U.R.1925C, 483), Frost v. 
California R. Commission (271 U. S. 583, 
P.U.R.1926D, 483), and Smith v. Cahoon 
(283 U. S. 553, P.U.R.1931C, 448), are 
controlling.” 


N° doubt the position taken in the 
dissenting opinion is in accord 


with the present state of the law. 
However, this newly developed situ- 
ation is comparable with none that 


has existed in the past. At no other 
time have private-carrier operations 
materially affected the transportation 
system of a nation. Before the advent 
of motor vehicles any statute regulat- 


ing private-carrier operations would 
have been capricious and arbitrary. 
If the facts with respect to private 
motor carriers are such that they 
really are affected with a public in- 
terest, the regulation of such carriers 
would not violate the due process 


clause. “Property does become clothed 


with a public interest when used in 
a manner to make it of public conse- 
quence, and affect the community at 
large.” * 

It is really a question of fact. The 
facts in the past have not warranted 
the conclusion that such private car- 
riers as were then in existence were 
affected with a public interest. 

The mere fact other private car- 
riers, the nature and effect of whose 
operations were entirely different, 
were not affected with a public inter- 
est, is not conclusive. With respect 
to the necessity for “the sanction of 
settled usage” it has been said: “But 
to hold that such a characteristic is 
essential to due process of law, would 
be to deny every quality of the law 
but its age, and to render it incapable 
of progress or improvement. It 
would be to stamp upon our jurispru- 
dence the unchangeableness attributed 
to the laws of the Medes and Per- 
sians.” 7 

To the same effect is the following 
taken from Munn v. Illinois, supra, 
at p. 133 of 94 U. S.: 

“Neither is it a matter of any moment 
that no precedent can be found for a statute 
precisely like this. It is conceded that the 
business is one of recent origin, that its 
growth has been rapid, and that it is already 
of great importance. And it must also be 
conceded that it is a business in which the 


whole public has a direct and positive in- 
terest. It presents, therefore, a case for 


6 Munn v. Illinois (1877) 94 U. S. 113, 126. 
7 Hurtado v. California (1884) 110 U. S. 
516, 529, 28 L. ed. 232. 
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MAYBE IT’S THE BEGINNING OF ONE OF THOSE 
BEAUTIFUL FRIENDSHIPS 
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the application of a long-known and well- 
established principle in social science, and 
this statute simply extends the law so as 
to meet this new development of com- 
mercial progress.” 
) is obvious that we are confronted 
with a big problem involving many 
highly controversial questions of 
fact, law, and sound economics. The 
question is how are we to get out of 
the wilderness. Many people have sug- 
gested that a committee or commis- 
sion be appointed with the duty of 
studying the problem and making find- 
ings of fact and recommendations. It 
has been suggested that the President 
of the United States appoint a com- 
mission. Another suggestion is that 
the Secretary of Commerce “set up 
a transportation council to go into 
the matter.” The Chamber of Com- 
merce of the United States decided 
in June of last year to make a study 
this year in the transportation field 
“with a view to putting forward pro- 
posals for better codrdination of all 
our transportation agencies in the 
public interest.” It has been recom- 
mended also that a national transpor- 
tation institute or bureau be organ- 
ized for the purpose of developing 
transportation facts. The Associated 
Traffic Clubs of America authorized 
“its special committee on a national 
transportation bureau to proceed with 
the task of endeavoring to bring about 
the institution of such a bureau by en- 
listing the interest of persons or or- 


ganizations which are able to finance 
it.” 

Findings and recommendations 
made by the Interstate Commerce 
Cornmission would carry much 
weight. Studies made by the Cham- 
ber of Commerce of the United 
States and by a transportation insti- 
tute doubtless would be thorough and 
disinterested. The question is wheth- 
er the recommendations made would 
carry enough weight. It seems open 
to question. Moreover, the Chamber 
may plausibly, although not properly, 
be charged with being biased in favor 
of the railroads. Is not the problem 
one of sufficient importance to war- 
rant the appointment by the Presi- 
dent of a committee of outstanding 
men whose character, connections, 
and ability are such that their findings 
and recommendations would be ac- 
cepted by the Congress, the various 
legislatures, and, most important of 
all, the general public? 


ucH has been said and done in 

recent years to further uniform 
state laws. Such a committee, if ap- 
pointed, should submit what it may 
conclude are model laws in conform- 
ity with its findings and recommen- 
dations. It should be made possible 
for the committee to secure the best 
possible legal advice in order that 
the legislation proposed may not be 
held unconstitutional. 





The Proposed Subsidy of the Ratepayer 
by the Taxpayer 


Just what the St. Lawrence power project means to the consumers 

in New York state, and wherein it differs from the Ontario system, 

will be told by Stas Bent in the next issue of this magazine— 
out April 14th. 
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THE PROPOSED NEW AND FLEXIBLE 


Short Cut in Rate Making 


How the Interstate Commerce Commission is 

planning to scrap the percentage-on-valuation and 

recapture provisions of the Interstate Commerce 

Act as a step toward the salvation of the railroads. 

Will it serve as a precedent in the regulation of 
utility rates? 


By HAROLD F. LANE 


n 1920 Congress was persuaded 
I to adopt an experiment in rail- 

road rate regulation, unique in 
the public regulation of railroads and 
utilities in this country. In some 
ways it is comparable to another ex- 
periment, sometimes characterized as 
a “noble” one, begun two years be- 
fore. In both instances Congress 
sought to give statutory expression to 
a constitutional amendment in terms 
of a percentage. Both have been the 
subject of ceaseless political agitation, 
and both have resulted in endless con- 
troversy. 

So far as the railroad law is con- 
cerned, however, the various warring 
elements have recently come to an 
agreement on a revision, through a 
bill now pending in Congress, which 
seems likely to put a stop to that ex- 
periment at an early date. 

In other words, the skids seem to 


be all set for § 15a, the storm center 
of the Interstate Commerce Act, 
known to its critics as the “guaranty” 
section of the law. 


Gone 15a is that part of the volu- 
minous Interstate Commerce Act 
inserted into it by the Transportation 
Act of 1920, after the war, under 
which rates were to be so regulated 
that the railroads as a group, or as an 
average, should earn “as nearly as 
may be” a specified percentage of fair 
return on the aggregate “fair value” 
of their properties. On the other 
hand, any individual railroad system 
that succeeded in any year in earning 
more than 6 per cent out of rates fixed 
to suit the average road, was to have 
half the excess “recaptured” by the 
government. 

On the ground that it is imprac- 
ticable to regulate rates for all the 
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railroads in such a way as to produce 
anywhere near a given percentage on 
a valuation, particularly as there is 
still violent controversy as to what the 
value is, the Interstate Commerce 
Commission has recommended that 
both the “fair return” rule and the 
recapture plan, with much of the com- 
plicated administrative machinery in- 
volved in trying to keep pace with the 
constantly changing valuations of the 
railways, be scrapped. In its place it 
has asked that Congress adopt a sim- 
ple “flexible” rule of rate making, in- 
cluding neither percentage, valuation, 
nor recapture, directing it merely to 
try to regulate railroad freight and 
passenger rates in such a way as to 
produce, so far as practicable, “suf- 
ficient” revenues over a period of 
years to maintain an “adequate” sys- 
tem of national transportation. The 


commission, of course, would be the 
judge as to what is “sufficient” and 
“adequate.” 


HE shippers, particularly the 

farmers, and the state railroad 
and utilities commissioners have been 
urging repeal almost from the incep- 
tion of the 1920 law, but at hearings 
held in January and February before 
the House committee on interstate 
and foreign commerce on a Dill to 
carry out the commission’s recom- 
mendations, it developed with some- 
what of a surprise that the railroads 
and their security holders had given 
up hope of obtaining the results ex- 
pected of § 15a and were ready to 
join in the request for its revision. 
And before the hearings were conclud- 
ed practically every national organi- 
zation representing interests directly 
associated with the railroads had 


climbed on to the band wagon, includ- 
ing the railroad labor organizations 
and the manufacturers of railway 
supplies. 

The railroads, to be sure, made it 
clear that their assent to the plan was 
on condition that the recapture plan 
be repealed retroactively, and that 
they want language in the law to in- 
dicate that there is no direct reversal 
of policy nor intention to deny them 
an opportunity to earn a fair return. 
However, the commission as well as 
the shippers’ and state commissioners’ 
organizations have been willing to 
preserve the “principle” of the 1920 
statute provided there is no attempt 
to state it mathematically. 

Of course, Congress does not al- 
ways follow even the unanimous re- 
quests of interests concerned with leg- 
islation. It took a great deal of pres- 
sure to “sell” the idea of § 15a to Con- 
gress in the first place, and a power- 
ful element has been trying for a long 
time to repeal it outright. It was not 
proposed by the commission or by the 
railroads or by the shippers, but orig- 
inated with an association of railroad 
security owners and at the time it was 
opposed by the railway executives. 
Therefore, the fact that a satisfactory 
compromise has been reached seems 
to have opened up a path of least re- 
sistance. 


HILE the results of a repeal of 

§ 15a would directly affect only 

the Federal regulation of railroad 

charges, the reasons for this universal 

desire to get rid of the percentage-on- 

value rate-making rule include fea- 

tures of interest throughout the util- 
ity field. 

They also serve as a warning to 
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those who may be concerned as to the 
possibility of ultimate extension of 
Federal regulation over their affairs 
that once a regulating commission is 
given jurisdiction over an industry it 
is likely to be found practically neces- 
sary to give it complete discretionary 
power. It is about as difficult to de- 
vise a way to regulate or restrict the 
judgment of the regulating authority 
as it is to get rid of the camel who 
has got his nose into the tent. 


HE proposal now is not to 

change the percentage to be al- 
lowed the railroads but to omit it al- 
together so far as the law is con- 
cerned. If the courts shall have oc- 
casion to say something about per- 
centage later on, as a measure of the 
“just compensation” for private prop- 
erty devoted to public service, that 
will be another story, but the percent- 
age actually received by the railroads 
has fallen almost as low as that of the 
Volstead Act and they have not found 
any way of getting a court to increase 
it. 

The commission’s chief objection 
to the rate-making rule is based on 
the difficulty involved in adjusting 
rates in such a way as to produce 
stable earnings and the fact that it 
“cherishes elusive hopes that by mere 
changes in railroad rates railroad 
earnings can be made stable regard- 
less of business conditions.” 

One of its frankly stated reasons 


for doing away with recapture is that 
it involves “the menace of extensive 
and prolonged litigation under cir- 
cumstances which may be conducive 
to the establishment of principles 
which will have a far-reaching and 
unfavorable effect upon the public 
regulation of railroads and utilities 
generally.” 

“Tt seems clear,” Commissioner 
Joseph B. Eastman told the House 
committee as spokesman for the com- 
mission, “that those who were respon- 
sible for § 15a believed that the reg- 
ulation of the general level of rates 
could be reduced practically to a for- 
mula, and that they could be moved 
up or down so as to result in substan- 
tially a uniform average level of 
earnings.” The new plan is not in- 
tended, he said “as an instrument to 
either raise or reduce rates,” but it 
is based on a belief that rates ought to 
be maintained on a more nearly stable 
basis. 

That is, the proposed new law is to 
be based on the needs of the users of 
railway transportation rather than on 
the needs of the carriers, but with 
recognition that adequate transporta- 
tion service must be paid for and in 
the long run requires adequate earn- 
ings to keep the investors interested 
in keeping it supplied with capital. 


A‘ important feature of the plan 
as recommended by the commis- 
sion is contained in a sentence recog- 


e 


affect only the Federal regulation of railroad charges, the 


q “WuiLte the results of a repeal of § 15a woud directly 


reasons for this universal desire to get rid of the percent- 
age-on-value rate-making rule include features of interest 


throughout the utility field.” 
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nizing that inasmuch as railroad earn- 
ings must inevitably fall below nor- 
mal in times of depression, they may 
properly be permitted to rise above 
normal in times of prosperity. 

During the two years beginning 
March 1, 1920, the commission was 
required to take 54 per cent as the 
fair return, but given discretion to 
add an extra one-half per cent “to 
make provision in whole or in part 
for improvements, betterments, or 
equipment.” In the 1920 rate case 
this extra one-half per cent was added 
by the commission. At the end of 
the two years it was empowered to 
determine from time to time what 
percentage would constitute a fair re- 
turn. 

In 1922 the commission fixed the 
fair return at 5.75 per cent. No 


change has since been made, but the 


net earnings of the railroads as a 
whole have never exceeded the 5.56 
per cent reached in 1926 and last 
year fell to about 2 per cent, while 
the average has been less than 4.5 per 
cent. 

As the commission has never fin- 
ished its valuation the exact percent- 
age results are somewhat disputed 
within a fractional range. Those 
given are calculated on a tentative 
valuation promulgated by the com- 
mission in 1920 plus the additional 
net investment since. There is, how- 
ever, no dispute as to the main fact, 
and the railroads figure the total 
shortage in their net operating in- 
come since 1920 at about $3,500,000,- 
000, while the commission has esti- 
mated that about one half of them 
have for one or more years earned 
a total of $722,000,000 more than 6 
per cent, of which one half, or $361,- 


000,000, would be recapturable under 
the law. 

In reporting to Congress that the 
present law was “impracticable” the 
commission said : 

“The railroads have never been able, 
since 1920, to obtain the aggregate earn- 
ings contemplated by § 15a—even on the 
basis of our estimates of aggregate value, 
which did not reflect in any substantial 
measure the current cost of reproducing 
the existing railroad properties.” 

HEN it is considered that the 

valuation estimates were made 
largely on the basis of a method 
condemned by the Supreme Court in 
1929 in the St. Louis & O’Fallon 
Case as too low, because it did not 
allow anything for the increased cost 
of reproduction, there seems to be 
room for little argument that the law 
so far has not operated as was expect- 
ed. Moreover, the commission has in- 
terpreted the “as nearly as may be” 
in the law as meant to apply only on 
the “near” side of 53 per cent, and 
as not authorizing it to go beyond 
that limit for the roads as a whole. 
And in trying to keep from over- 
shooting the mark it has fallen far 
short of it most of the time, even in 
years of prosperity. 


HE word “impracticable” as used 

by the commission does not refer 
solely to the effect on the railroads. 
The commission has its own adminis- 
trative problems. In a report to a 
Senate committee last year it showed 
that the process of ascertaining the 
valuation of railroad property, under 
another law passed in 1913, on which 
both rates and recapture were sup- 
posed to be based, was still incomplete 
and, unless the law is changed, “will 
always be far in arrears,” so that the 
commission will never have more 
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A Form of Regulation that “Seeks to Maintain an 
Adequate System of National Transportation” 


6é HE Interstate Commerce Commission 

has asked that Congress adopt a simple 
flexible rule of rate making, including neither 
percentage, valuation, nor recapture, directing 
it merely to try to regulate railroad freight and 
passenger rates in such a way as to produce, 
so far as practicable, sufficient revenues over 
a period of years to maintain an adequate sys- 


tem of national transportation.” 





than a “rough estimate” of aggregate 
value ready for current use. At that 
time the commission proposed to 
simplify its problem by asking Con- 
gress to substitute for the “fair 
value” provided for in the law a “rate 
base” representing the approximate 
cost of the railroads, to be ascertained 
by simple accounting methods, but 
this year it proposed a new plan 
which would leave mathematical con- 
siderations entirely outside the law. 

Without having yet found a way 
of figuring value which would at the 
same time satisfy it and the courts, 
it was under a mandate to collect half 
of the excess any road may have 
earned in any year since 1920 on that 
same value, as well as to base rates on 
the value, and apparently the commis- 
sion was still waiting in vain for the 
volume of railway traffic to increase 
sufficiently to give the roads a 5% 
per cent return without increasing 
rates when traffic began to fall off 
toward the end of 1929. 

Until the depression began there 
had been a continued hope that each 
succeeding year would show a fulfil- 
ment of the promise held out by § 15a, 


although as a matter of fact the per- 
centage attained in 1926 was slightly 
higher than that of 1929, but on the 
whole the results have been so far 
short of what had been expected, 
while the amount of controversy en- 
gendered and the expense to all con- 
cerned of the valuation work and in- 
cident litigation have been so great, 
that there has come about this general 
agreement that the 1920 experiment 
has not worked satisfactorily, and 
is not likely to do so, although it has 
kept the commission working over- 
time. 


ope railway officers still feel that 
§ 15a could be made to work satis- 
factorily if the recapture plan were 
to be abolished, thus removing some 
of the intensity of the valuation con- 
troversy, but most of them fear they 
could never persuade Congress to re- 
peal the recapture part of the law and 
retain the rest of it. 

Under the Interstate Commerce 
Act, Congress has been regulating the 
railroads, through the Interstate 
Commerce Comntfission as its agent, 
to an ever-increasing degree since 
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1887. In the Transportation Act it 
attempted to provide for some degree 
of regulation of the commission. 
Prior to 1920 the only direction 
which Congress had given the com- 
mission as to rates was that they 
should be “just and reasonable” and 
nondiscriminatory. Nothing was said 
in the law about the effect of the rates 
on the earnings of the railroads and 
the commissioners of those days seem 
to have inclined to the view that if 
the rates it fixed as reasonable turned 
out to be too low that was because 
of factors over which it had no con- 
trol. There was much dissatisfaction 
among the railroads and their in- 
vestors with the action of the com- 
mission in forbidding or limiting pro- 
posed increases in rates during a 
period of rising wages and other ex- 
penses and it was charged that the 
result had been to impair the credit 
of the railroads and prevent them 
from meeting adequately the trans- 
portation needs of the country. The 
1920 law, therefore, was intended to 
offer some assurance to investors that 
would attract capital to the business, 
by coupling some degree of responsi- 
bility with the authority to control. 


HILE § 15a is usually referred 

to as the “rate-making” rule of 
the law it might be more accurate to 
describe it as a rule for regulating 
railroad earnings. 

Right there, incidentally, is the nub 
of much of the controversy. 

The commission has always con- 
sidered that the real rule of rate 
making was stated in § 1 of the orig- 
inal act to regulate commerce of 
1887, that “all rates shall be just and 
reasonable.” It has treated § 15a as 


rather a disturbing element interject- 
ed into its process of tinkering with 
the millions of individual rates on 
thousands of different commodities. 
On the other hand, the railroads long 
thought that in § 15a they had some- 
thing superimposed on § 1, a direc- 
tion to the commission to consider the 
revenue needs of the carriers while 
fixing reasonable rates. The commis- 
sion has agreed to an extent with this 
view except that it has declined to 
give § 15a “paramount” weight. It 
has taken the position that it was 
certainly not required to raise rates if 
it believed the result would be to re- 
duce earnings by discouraging traffic, 
and that it was its duty to reduce 
rates if it believed they were unrea- 
sonable for the shipper or that lower 
rates would stimulate traffic. 


Fe nineteen years the commission 
has been working on the valuation 
of the railways, at a cost of some 
$42,000,000 to the government, while 
the railways estimate the cost to 
them at $137,000,000, but it has not 
quite finished the job as of any given 
date. It has studies and estimates 
from which it could produce a total 
on short notice but for recapture pur- 
poses the law requires valuations for 
each railroad for each year and its 
second test case, after the O’Fallon 
Case, is still in court. It has made 
estimates indicating that 446 roads, 
or about one half of the total, most 
of them the smaller roads, may have 
earned over 6 per cent for one or 
more years and has roughly estimated 
the recapturable excess at $361,000,- 
000, largely on the old O’Fallon basis, 
but it has just got around to the stage 
of serving tentative claims on some 
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ject- of the roads at a time of depression sioner Eastman said. He continued: 
v1 i 

th when the excess of earlier years has “ty segies 2 entians wasseeiad of 
on been largely offset by later deficiencies _ constantly shifting factors, many of welch 
ties. : . require elaborate investigation to deter- 
| oom consumed -” 1 ater deficits. mine. The cost of reproduction constant- 
ong (Of the 446 roads in this list only 90 ly shifts as changes occur in the value 
me- ; of money, and also as improvements are 

e are Class I roads, those having gross Se ee al ee ae 
rec- earnings of over $1,000,000 a year, present value of land measured by ad- 
the while 81 Class I roads are not in the Joining land likewise shifts, and requires 

2 * continual field investigation. Depreciation 
hile list for any year. ) is a variable quantity continually changing. 
nis- Therefore, no one yet knows what There are in addition a myriad of theories 

: phe with respect to what is termed ‘going con- 
this the valuation for rate-making pur- cern value’ and like so-called intangible 

t : sacs values. To apply the fair value rule, 

2 P oses is, and the yegeageneenga figures of this shifting information must be kept 

It it would take it until 1935 to work up-to-date and on tap for use at any given 
was i i time. 

a out all its recapture claims up to the ee ee ee 
s if end of 1930. difficult and expensive to apply, but it is 
re- r also very unstable, and this instability may 
FFic sé A SIDE from uncertainty as to be detrimental to the Fea - a public 

. principles and the probability service company or to the users of its serv- 
i : ‘ both. The question arises, therefore, 
ng of litigation, the fair value rule is, as pe th Shaye nd aan the Supreme Court 
= a practical matter, exceedingly diffi- has sought to achieve through this rule 
wer . ae cannot be attained in some simpler and 
cult to apply in regulation,’ Commis- better way.” 
ion 
ion 
me 
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uir- a 
for News Flashes from the Utility World 
its Or the average domestic bill of $21 for electricity a year, the 
| largest item of $7.26 goes for salaries and the second largest item of 
on 
4 $3.44 goes for taxes. ss s 
de 
ds THE “best seller” of the book world is issued by a public utility com- 

4 pany—the Bell Telephone system; last year the aggregate distribution 
»st was 36,000,000 copies. ‘. ‘ 
we Tue shortest railway in the world is located in Los Angeles; it is 
or 320 feet long, costs a cent a ride, and operates under the jurisdiction 
ed of the railroad commission of California. 

* 
),- Gas companies are technically guilty, under a strict interpretation 
is of the penal laws of three states, of “aiding and abetting a felony” 

wherever the convicted illegal manufacturers of hard liquors have 
ge made use of gas to fire their distilleries and where the company’s meter 
ne readers should have, by a reasonable exercise of prudence, become 

aware that illegal use was being made of the supply. 
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THE PROBLEM OF REGULATING 


The Interstate Pipe Lines 


Should they come under the jurisdiction of the 
state commissions, or of the Federal commissions 
—or of both? 


By E. H. HATCHER 
ATTORNEY, PUBLIC SERVICE COMMISSION OF KANSAS 


HE discovery in the last few 

years of gas fields with large 

reserves and improved methods 
in pipe line construction has made 
possible the supplying of extensive 
territories, and has justified the con- 
struction of continuous pipe lines 
through a number of states. 

The public is now confronted with 
the question of regulation of these 
pipe line companies. 

Whether or not the pipe lines are 
“public utilities’ would depend upon 
the facts in each particular case, but 
regulation under the theory present 
here would apply regardless of the 
nature of the business. 

Regulation of the pipe line carriers 
is necessary for the protection of 
both the public and of the utility. It 
is necessary to protect the public 
from excessive charges passed on 
through the distributing plant, and 
the utility from destructive and un- 
warranted competition. It is also 
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necessary to protect the utility’s pub- 
lic relations. 

The people have become accus- 
tomed to regulation. They are in- 
clined to look with suspicion upon any 
public utility which opposes regula- 
tion, or upon any utility which is not 
regulated. Opposition to proper reg- 
ulation is popularly looked upon as an 
unfriendly attitude which decreases 
consumption, encourages unhealthy 
competition, and stimulates a senti- 
ment in favor of municipally owned 
plants. 


HE question now confronting 

the public is whether this pipe 
line regulation shall be exercised by 
the states or by the national govern- 
ment. 

Congress has not yet seen fit to 
pass any legislation placing the regu- 
lation of interstate gas pipe lines un- 
der Federal control. If the regula- 
tion is a matter over which the states 
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can assume jurisdiction, there would 
appear to be a desire that the Federal 
government not interfere. 

The states are rapidly awakening 
to the fact that the country is rapidly 
driving toward a bureaucratic form 
of government, and that if the states 
are to maintain their sovereignty, 
we must break down the tendency 
to rely upon Federal agencies to solve 
local police problems. 

Gas pipe line companies have been 
able to clothe themselves as interstate 
agencies, and claim exemption from 
regulation by the states upon the 
broad grounds of national policy. 
This is true only in theory. For all 
practical purposes the interests are 
purely local, and only state police 
problems are presented. The ques- 
tion is: what is a proper rate for lo- 
cal consumers to pay for gas? 

National interests and conflicting 
state interests are not present as they 
are in other utility enterprises, such 
as the telephone, telegraph, and elec- 
tric companies, where an intercon- 
nected system may spread a network 
over the whole nation. It is doubtful 
if a single gas field will ever be dis- 
covered with sufficient reserve to jus- 
tify the construction of a pipe line to 
supply customers in but a few states. 
The connection of various pipe line 
systems for the purpose of an emer- 
gency reserve supply creates no par- 
ticular difficulty, as they are readily 
subject to separation for regulatory 
purposes. Where consumers in a 
number of states are connected to the 
pipe line they are as a rule merely in- 
cidental to the main source of con- 
sumption located in one particular 
state. A good example of this is the 
Continental pipe line, constructed 


from the gas fields at Amarillo, Tex- 
as, to supply Chicago and its sur- 
rounding territory. Although the 
pipe line passes through five states, 
only Chicago and its surrounding ter- 
ritory is interested, and the state of 
Illinois might well inquire why it 
should submit the question of rates 
to the representatives of forty-eight 
states. 


HE states desire to solve their 

own problems rather than extend 
the power of the Federal government. 
Wherever relief is possible through 
state agencies, the states are inclined 
to oppose any move to subject the peo- 
ple further to the autocracy of a con- 
stantly growing government of bu- 
reaus. Even the Federal government 
does not desire that. 

The state regulation of interstate 
pipe lines involves a consideration of 
three methods of doing business: 

1. One company may own the pipe 
line and sell in bulk at the city gate to 
an unrelated distributing company. 

2. A single company may own both 
the pipe line and the distributing 
plant and transport the gas directly 
from the field to the local consumer. 

3. A pipe line company may sell 
in bulk at the city gate to a distribut- 
ing company controlled by it through 
stock ownership, or whose stock is 
owned by a holding company which 
also owns the stock of the pipe line 
company and through such stock 
ownership control both the distribut- 
ing and pipe line company. 


ERHAPS under the first situation 
specified the states would be un- 
able to acquire jurisdiction to regu- 
late the pipe line. It is doubtful if 
pipe lines of any importance are con- 
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structed where such a situation ex- 
ists. A large investment is required 
to construct a gas pipe line. Capital 
cannot be interested unless a market 
is insured. A market can only be 
definitely insured where the pipe line 
and distributing companies are affili- 
ated, so that competition from tem- 
porary gas fields will not interfere. 
It would probably be impossible to 
operate successfully a pipe line and 
distribution system of sufficient size 
to present a problem in interstate 
commerce without the stability which 
is given a public utility enterprise by 
a holding company and the financial 
assistance which it makes possible. 
The Illinois commission recently 
protected its jurisdiction over a pipe 
line company selling to independent 
distributing companies, by requiring 
the pipe line company which made an 
application for a certificate of conven- 
ience and necessity to organize a sep- 
arate Illinois corporation to own and 
to operate that part of the pipe line 
system lying within the state of II- 
linois. Further, it required that com- 
pany to agree to the jurisdiction of 
the commission over the operations 
and charges of the Illinois pipe line 
before it granted the certificate. 


SB. Missouri-Kansas Pipe Line 
Company constructed a pipe line 
_ from the vicinity of Amarillo, Texas, 
into Illinois. The Missouri-Kansas 


Company was succeeded by the Pan- 
handle Eastern Pipeline Company. 
The Panhandle Eastern Pipeline 
Company extends from Amarillo to a 
point a few miles east of the Missis- 
sippi river in Illinois, where it con- 
nects with the Panhandle [Illinois 
Pipeline, which extends across the 
state to within a few miles east of 
the Indiana state line, where it con- 
nects with the Missouri-Kansas Pipe- 
line Company’s lines, which extends 
into Indiana and Kentucky. The 
Missouri-Kansas Pipe Line Company 
and the Panhandle Eastern Pipeline 
Company had entered into contracts 
with distributing companies and in- 
dustrial consumers in Illinois and the 
Illinois commission has required all 
of such contracts to be assigned to 
and undertaken by the Panhandle II- 
linois Company. 


We a single company owns 
both the pipe line and the dis- 
tributing plant, as specified in the sec- 
ond method, the situation is subject 
to control by the states. 

It was held in the Pennsylvania 
Gas Case? that when both the pipe 
line and the distributing plants were 
owned by a single company and gas 
was sold directly to the local consum- 
ers, the state could make reasonable 
regulations because of the local inter- 
est, although the interstate business 
of the company was affected. Al- 
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selves as interstate agencies, and claim exemption from 


q “Gas pipe line companies have been able to clothe them- 


regulation by the states upon the broad grounds of national 
policy. This is true only in theory. For all practical 
purposes the interests are purely local, and only state police 
problems are presented.” 
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though this case was disapproved,’ it 
was only to the extent that the busi- 
ness was held to be intrastate and not 
interstate, and regulation was placed 
more definitely under state control. 

It is when the pipe line company 
sells in bulk at the city gate to a dis- 
tributing company controlled by it 
through stock ownership, or whose 
stock is owned by a holding company 
which also owns the stock of the pipe 
line company, and through such stock 
ownership controls both the pipe line 
and distributing company, that a se- 
rious question of regulation is pre- 
sented. The holding company move- 
ment is rapidly spreading and there 
are but few private companies operat- 
ing independent of holding company 
management. Although the holding 
company set-up is economically 
sound, it is susceptible to abuse un- 
less placed under regulation. Recent 
decisions indicate not only that it is 
possible to regulate the charges of the 
holding company, but that because of 
the holding company or affiliated re- 
lation between the pipe line and the 
distributing company, the pipe line 
company is indirectly subject to reg- 
ulation by the states. 


HEN the stock of both compa- 

nies is owned by a holding com- 
pany, and controlled by the same in- 
dividuals and operated by the same 
Officers, it is possible to charge an un- 
reasonable price for gas at the city 
gate. This charge is passed on to the 
local consumers in the form of ex- 
pense for gas purchased by the dis- 
tributing company. The cost of fur- 
nishing gas by a holding or affiliated 
company and the proper allocation of 
such cost cannot be justly disregard- 


ed on the ground that the profits of 
all the subsidiary companies ultimate- 
ly reach the holding company treas- 
ury, as an excessive rate on the part 
of the distributing company is the re- 
sult. 

It is, of course, true that the rea- 
sonableness of prices paid by a dis- 
tributing company to a holding or 
affiliated company has always been 
subject to question by state commis- 
sions. One company could not, by 
favoring a subsidiary, reduce its earn- 
ing and claim confiscation.’ The test, 
however, by which the reasonableness 
of such contracts were measured was 
so unsatisfactory as to render regula- 
tion ineffective. If the distributing 
company testified that the service or 
commodity furnished was worth to 
the utility what it paid, and that it re- 
ceived substantial benefits from the 
contract, or that the service could not 
be obtained elsewhere at a less price, 
the reasonableness of the contract 
was Satisfied.* The courts until re- 
cently have not permitted a consid- 
eration of the cost to the holding or 
affiliated company rendering the serv- 
ice or of the profit made. Where the 
holding company has practically a 
monopoly on the service rendered, 
such as a gas pipe line in a particular 
territory, it is impossible to show oth- 
er service available. 


IX the Illinois Bell Telephone Case,® 
Chief Justice Hughes indicated 
that there is to be a new test of the 
reasonableness of payments made to 
holding or affiliated companies. In 
the case mentioned, practically all the 
equipment of tke Illinois Company 
was purchased from the Western 
Electric Company. Both companies 
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Three Methods of Doing Business Involved in the Problem 
of Regulating Interstate Pipe Lines: 


“1. One company may own the pipe line and 
sell in bulk at the city gate to an unrelated 
distributing company. 

. A single company may own both the pipe 
line and the distributing plant and trans- 
port the gas directly from the field to the 
local consumer. 


PONIES RNY 


Sa ae a ail 


. A pipe line company may sell in bulk at 
the city gate to a distributing company con- 
trolled by it through stock ownership, or 
whose stock is owned by a holding com- 
pany which also owns the stock of the pipe 
line company and through such stock own- 
ership control both the distributing and 


pipe line company.” 





were by stock ownership controlled 
by the American Company. 

The lower court held that the city 
had failed to support its contention 
that the prices paid the affiliated com- 
pany for equipment were exorbitant, 
stating that the average profit for the 
past fourteen years had not been in 
excess of 7 per cent. The Supreme 
Court held: 


“That fact has evidentiary value, but the 
finding does not go far enough. The 
Western Electric Company not only manu- 
factured apparatus for the licensees of the 
Bell system, but engaged in other large 
operations, and it cannot be merely as- 
sumed or conjectured that the net earn- 
ings on the entire businesses represent the 
net earnings from the sales to the Bell li- 
censees generally or from those to the II- 
linois Company. Nor is the argument of 
the appellants answered by a mere com- 
parison of the prices charged by the West- 
ern Electric Company to the Illinois Com- 
pany with the higher prices charged by 
other manufacturers fur comparable mate- 
rial, or by the Western Electric Company 
to independent telephone companies. The 
point of the appellant’s contention is that 


the Western Electric Company, through 
the pies and control of the Amer- 
ican Company, occupied a special position 
with particular advantages in relation to 
the manufacture and sale of equipment to 
the licensees of the Bell system, including 
the Illinois Company—that is, that it was 
virtually the manufacturing department 
for that system, and the question is as to 
the net earnings of the Western Electric 
Company realized in that department, and 
the extent to which, if at all, such profit 
figures in the estimates upon which the 
charge of confiscation is predicated. We 
think that there should be findings upon 
this point.’ (Italics are mine.) 


As to the “license contract” the 
court stated further: 


“In view of the findings, both of the 
state commissions and of the court, we see 
no reason to doubt that valuable services 
were rendered by the American Company, 
but there should be specific findings by the 
statutory court with regard to the cost of 
these services to the American Company 
and the reasonable amount which should 
be allocated in this respect to the operating 
expenses of the intrastate business of the 
Illinois or ager | in the years covered by 
the decree.” (Italics are mine.) 


Regardless of interstate commerce, 
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it is clearly within the state commis- 
sion’s power to inquire into the rea- 
sonableness of the contracts under the 
circumstances here discussed.® 


I’ the reasonableness of the contract 
can be tested by the rule laid down 
in the Smith Case—cost to the hold- 
ing or affiliated company in render- 
ing the service—then there is nothing 
further to be desired by the states. 
It has been suggested that where 
the holding company through.-its con- 
trol is practically the operating com- 
pany it is even possible for the state 
commission to look through the cor- 
porate veil and exercise jurisdiction 
over the operating company.’ This 
is perhaps true where the separate en- 
tity is practically a fiction for the pur- 
pose of evading the law. It is doubt- 
ful, however, if ine state commissions 
would be justified in disregarding the 
corporate entity, where the corpora- 
tions were set up in good faith, and 
attempt to exercise control over the 
holding company on that ground. 


HE question of the necessity of 

showing the profits of an affili- 
ated company to justify the reason- 
ableness of charges was recently be- 
fore a three-judge Federal court for 
the district of Kansas.* The West- 
ern Distributing Company had asked 
for an increase in rates for its plant 
at the city of El Dorado. The public 
service commission dismissed the ap- 
plication because the company failed 
to show what it cost an affiliated pipe 
line company to deliver gas at the city 
gate for which the distributing com- 
pany paid 40 cents per thousand cubic 
feet. The distributing company went 
into the Federal court and asked to 
have the commission enjoined from 


interfering with its putting into effect 
a new rate. The commission moved 
to dismiss the bill of complaint on the 
ground the company had not exhaust- 
ed its remedy before the commission, 
having failed to show the cost to the 
affiliated company. The bill of com- 
plaint was dismissed, the court stat- 
ing: 
“Tt cannot be questioned that the 40-cent 
rate at the city gate is an interstate rate 
which the commission cannot directly reg- 
ulate. It does not follow, however, that 
the commission may not inquire into the 
reasonableness of that rate for the pur- 
pose of fixing the local rates which plain- 
tiff may charge in the city of El Dorado.” 
Whether or not, however, the court 
went as far in the Western Distribut- 
ing Company Case as did the United 
States Supreme Court in the Illinois 
Bell Telephone Case is doubtful. 


HE recent decisions of the courts 

appear to give the state commis- 
sions indirect control of interstate 
pipe line rates where sale is made to 
subsidiary or affiliated companies, in 
so far as the local consumer is con- 
cerned. It would appear that control 
of the rates and charges of the dis- 
tributing company would reach the 
same result as if the pipe line com- 
pany were under direct control. This 
control has, however, been strength- 
ened in some states by recent legisla- 
tion. 

New York has a statute, adding to 
its indirect regulation of such affiliat- 
ed company contracts, requiring that 
all service or management contracts 
made with affiliated companies be filed 
with the commission before taking ef- 
fect, and the commission may, after 
investigation, disapprove the con- 
tract.2 This statute gives the com- 
mission control over the terms of the 
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contract itself, rather than exercising 
the control as part of the rate-mak- 
ing procedure as authorized by the 
recent decisions. 

Massachusetts handles the matter 
by holding all contracts void if ex- 
tending over a period of two years 
and made without the consent of the 
commission, unless it contains a pro- 
vision for review by the commission 
to determine the price to be there- 
after paid under the contract.” 


HE Kansas legislature of 1931 

passed a law somewhat similar 
to that of New York,™ but increased 
the control of the commission by add- 
ing a provision to the effect that no 
consideration shall be given a con- 
tract with a holding or affiliated com- 
pany in determining a reasonable rate 
or charge, unless there is an itemized 
showing by the operating company of 
the actual cost to the holding or affil- 
iated company furnishing the mate- 
rial or commodity under the terms of 
contract. 

Perhaps the most forward step of 
the Kansas statute is its effort to ac- 
quire direct control over foreign hold- 
ing companies. The statute provides 
that neither the stock nor control of a 
local operating unit or public utility 
may be acquired either directly or 
through a trustee without entering in- 


to an agreement to keep the commis- 
sion informed as to transactions be- 
tween the holding company and the 
operating unit, and to submit to the 
jurisdiction of the commission in so 
far as such transactions affect the 
rate or charge to be made by the op- 
erating unit. If this provision of the 
law is upheld Kansas will have hold- 
ing companies hereafter acquiring op- 
erating units in the state well under 
control. 


erg for the last provision of 
the Kansas act just mentioned, 
it is doubtful if legislation will give 
to any of the states any control which 
they did not already have indirectly 
through their power to fix rates. 
Where the state commissions have 
the right under their statutes to in- 
vestigate separate acts and practices 
of public utilities, it is possible they 
could investigate the contracts and 
charges without going into the com- 
plicated procedure of a rate case, but 
the procedure to pass the benefit on 
to the consumer if any unreasonable 
charges were found would be some- 
what more complicated. Under the 
statutes, however, the commissions 
can correct the evil when the con- 
tracts are made rather than following 
the complicated procedure of a rate 
case and ordering reduction in pay- 


7 


regulate interstate pipe lines so far as rates are concerned 


q “It would appear that the states are in position to indirectly 


where the holding or affiliated company relationship is 
present if the commissions are satisfied to limit their au- 


thority to service and commodity charges. 


The regulation 


of the sale of holding company securities presents a much 
more difficult problem and Federal regulation of that fea- 
ture is perhaps the only satisfactory solution.” 
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ments which may be subject to drawn- 
out litigation in the courts. 


"i perv states are now taking ac- 
tion to recover the state control 
that was thought lost for a time by 
the holding or affiliated company set- 
up. The North Carolina Corporation 
Commission, acting under authority 
of a state law of 1931, ordered that 
all public service corporations oper- 
ating electric, artificial gas, or tele- 
phone properties within the state fur- 
nish copies of all contracts and agree- 
ments with holding companies and 
affiliated organizations. The New 
Hampshire commission, in the case of 
New Hampshire Gas & Electric Com- 
pany, threw out certain affiliated com- 
pany expenses which had not been 
justified. The Wisconsin commis- 
sion is also disallowing fees in the 
absence of proof of cost to the hold- 
ing company.” 

The Kansas Commission has 
brought the matter squarely at issue 
by ordering an investigation of the 
reasonableness of the 40-cent charge 
per thousand cubic feet for natural 
gas made by the Cities Service Gas 
Company, a pipe line company, to 
subsidiary or affiliated companies at 
the city gates. The order also in- 
cludes certain managerial charges. 

The stock of the Cities Service Gas 
Company and the various distribut- 
ing companies served by the pipe line 
company is indirectly, through inter- 
corporate set-ups, owned by the Cities 
Service Company. Henry L. Doher- 
ty & Company as fiscal agent oper- 
ates the Cities Service Company and 
its various subsidiaries. 

The commission’s order of investi- 
gation is directed to the distributing 


companies over which the commis- 
sion has direct control. The burden 
is placed on them to justify the rea- 
sonableness of their contracts with 
holding or affiliated companies, and 
“to show cause why such holding 
company contracts, service or com- 
modity charges, should they be found 
unreasonable, should not be disal- 
lowed as operating expense of the dis- 
tributing companies, and adjustment 
made in this respect as to charges 
made to the consumers.” 

The order of investigation reads in 
part as follows: 


“ 


. ». . It appears to the public service 
commission for the state of Kansas that 
the reasonableness of all contracts and 
charges made by holding companies to 
subsidiary companies of the Cities Service 
Company (respondents above named) o 
erating within the state of Kansas, should 
be inquired into for the purpose of deter- 
mining the reasonableness of such con- 
tracts and the reasonableness of the charges 
made for services and commodities fur- 
nished. 

“It further appears to the public service 
commission that the holding companies of 
the said subsidiary companies occupy a 
special position with particular advantages 
in relation to the sale of gas and contracts 
for service and commodities furnished; 
and that the holding companies —— 
stock ownership dominate and control the 
management of the subsidiary companies. 

“The Commission, therefore, finds that 
the contracts made and charges for serv- 
ices rendered and commodities furnished 
to said subsidiary distributing companies 
by the holding companies and Henry L. 
Doherty & Company should be inquired 
into to determine their reasonableness and 
to find what amount should be allocated 
in this respect to the operating expense of 
the subsidiary companies.” 


Under this order the commission 
has made a valuation of the interstate 
pipe line and gone into the books of 
the companies to determine the rea- 
sonableness of the charges. 


| is doubtful if the Kansas statute 


has added anything to the author- 
ity of the Kansas commission so far 
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as this particular investigation is con- 
cerned, which had not already accrued 
to all the state commissions under the 
authority of the Illinois Bell Tele- 
phone decision, as the rates of the 
operating units will have to be con- 
sidered. 

It would appear that the states are 
in position to indirectly regulate inter- 
state pipe lines so far as rates are 
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concerned where the holding or af- 
filiated company relationship is pres- 
ent if the commissions are satisfied 
to limit their authority to service and 
commodity charges. The regulation 
of the sale of holding company securi- 
ties presents a much more difficult 
problem and Federal regulation of 
that feature is perhaps the only satis- 
factory solution. 
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estern Distributing Company v. Public Service Commis- 

sion. Justice Roberts’ opinion went perhaps even further than the lower court in sustaining 
the power of the state board, as urged in this article by Mr. Hatcher. 









take dogs into the coaches. 





Interesting Facts About the Carriers 


Buiinp passengers on the Pennsylvania railroad are permitted to 


* 


Tue world’s busiest railway station is that at Times Square, New 
York, through which over 500,000 passengers pass daily. 










CanapA, with one mile of railroad track for every twenty-three 
people, has more railroad mileage in proportion to population than any 
other country on earth. 










* * 
Emptoyvess of public service companies in China regard their duties 
a bit differently than do Occidentals. En route from Shanghai to 
Hangchow, the Chinese engineer of a train was so alarmed when he 
heard the Japanese air bombardment that he pulled his train onto the 
first siding, uncoupled the locomotive, and sped back to Shanghai, 
leaving the passengers stranded. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Harper LeecH 
Economist and author. 


Gen. James G. Harporp 
Chairman of the Board, Radio 
Corporation of America. 


Grorce L. Recorp 
Economist and publicist. 


Morris Ernst 
New ‘York attorney. 


Joun Sparco 
Lecturer and writer. 


Henry Swirt Ives 
New York lawyer. 


Davin E. LinientTHAL 
Public Service Commissioner of 
Wisconsin. 


Apert C. RITCHIE 
Governor of Maryland. 


—MONTAIGNE 


“The cost of killing a Chinaman will rise in propor- 
tion to the increase in the kilowatt hours of energy used 
in China for fuel and water power.” 


¥ 


“Mounting taxes and government expenditures drive 


-capital into tax-free bonds and all taxable property will 


eventually pass to government ownership.” 
v 


“The whole history of regulation is that the com- 
missions tend more and more to fall into the hands 
of politicians representing the monopolies.” 


* 


“Milk, bread, coal, and other necessities of life will 
be declared public utilities because they are more essen- 
tial to a decent life than gas or electric light.” 


* 


“By the law of its own being private enterprise makes 
for expansion and growth. Equally by the law of its 
own being government enterprise makes for stagnation 
and arrested development.” 


sg 


“The most dangerous present tendency toward com- 
plete socialization is that agitation being conducted for 
government ownership of various industries said to be 
affected with a public interest.” 


5 


“T believe that the commission’s conception of the 
public interest in utility regulation must be compre- 
hensive enough to include not only the public interest 
in the protection of consumers, but the public interest 
in the protection of the investor as well.” 

» 

“We spend millions of the taxpayers’ money upon 
highways and waterways, and then let these same 
agencies endanger the stability of the railroads and the 
savings of millions of the people by subjecting them 
to competition from airships in the air, from pipe lines 
underground, from government-owned barge lines, and 
from motor busses on state-owned and state-maintained 
rights of way.” 
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A White House Hope 
Surveys Utility Regulation 


The views of “Alfalfa Bill” Murray of 
Oklahoma—one of the five leading can- 
didates for the Democratic nomination 


By J. B. DUDEK 


HE Honorable William H. 


(“Alfalfa Bill”) Murray, gov- 


ernor of Oklahoma, has been 
something of an enigma outside his 
immediate domain. Having lately 
been mentioned as a possible presiden- 
tial candidate, not a little has been 
printed about him in the reviews, but 
most of it tends to regard him as a 
prairie mountebank capering for the 
hill-billies of a Wild West section 
from which no good can come, except- 
ing perhaps what the city-slickers get 
out of the natives. Locally, opinion 
on Alfalfa Bill is divided. One ex- 
treme camp credits him with Wash- 
ingtonian, Jeffersonian, Lincolnesque, 
Mosaic, and Messianic qualities; the 
other denounces him roundly as a Red 
menace, a radical, a shameless dema- 
gogue, and a would-be czar or dicta- 
tor. Without prejudice, the first opin- 
ion, held mainly by the “common peo- 
ple” of whom Murray makes so much, 


seems the more justifiable. Physical- 
ly, with deductions for artists’ license, 
Alfalfa Bill is not wholly belied by 
the caricatures which have made his 
features so familiar that almost any- 
body could pick him out in a crowd. 
His avowed disregard for style and 
conventionality has given rise to much 
chatter, most of it gross exaggeration 
if not malicious libel. 

The truth is that Oklahoma’s gov- 
ernor is not the chump he is too glib- 
ly considered. For, here we have a 
self-made man, aware that all knowl- 
edge is not obtained in schoolrooms, 
and also that, while fools learn only 
in the university of experience, many 
never graduate from that institution; 
a boor in appearance, but still a gen- 
tleman, willing to give even the devil 
his due; no shrinking violet, yet cog- 
nizant of his limitations; an expert 
at clowning, without quite disguising 
the philosopher; an astute politician, 
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familiar with the weaknesses and cu- 
pidities of politicians in general but 
also with those of the dear people; 
and, paradoxically, a lawyer and an 
honest man done up in one bundle. 

In years, Mr. Murray is past sixty, 
about two of which were given to for- 
mal education. In the late eighties 
he got into the great game of politics 
in his native state, Texas, where also, 
off and on, he practised law, but only 
in 1898, upon removing to Tishomin- 
go, Indian Territory, did he. find a 
profitable field for his talents. Since 
then, in at least four instances, he 
has demonstrated his ability as a 
specialist in the science of constitu- 
tional government. For, having 
drafted practically all the laws for the 
Chickasaw Nation, he was the guid- 
ing spirit at the Sequoyah Conven- 
tion (Muskogee, 1905) when the Five 
Civilized Tribes made a futile move 
for separate statehood; as president 
of the Oklahoma Constitutional Con- 
vention (Guthrie, 1906-7) his leader- 
ship was so patent that he is known as 
the “Father” of a Constitution that 
has been complimented as a master- 
piece among documents of the kind; 
and, as speaker of the house during 
the first legislature, the timeliness of 
the measures he sponsored indicated 
a thorough knowledge of the new 
state’s needs and conditions. 


|. hyesgend played an important part 
in outlining the work and pow- 
ers of the corporation commission of 
Oklahoma, particularly with the pro- 
visions for control of public service 


corporations in the state. He ex- 
presses himself now to the effect that 
he is very well satisfied with the 
framework and powers of that com- 


mission, which, however, he says, 


“. . has, for a number of years, not 
done the work it was intended to do. 
the beginning, the work of the ——— 
sion was the most satisfactory of — = 
partment of the state government. 
the commission got under the control, ler 
a while, of some of the utility sornere 
tions. I have very high regard for both 
the ability and fair-mindedness of the 
chairman (Paul wane: There is al- 
ways, of course, one difficulty to contend 
with; that some of the members on any 
commission may not know what it is all 
about. Naturally, men who do not know 
or comprehend their own powers are limit- 
ed in their ability to perform their duties.” 


Ox principle, Governor Murray is 
opposed to crooks in public of- 
fice, but even more to mediocrity or 
inefficiency. There is, of course, no 
law (not excepting the Ten Com- 
mandments) that is fool or crook 
proof; but Mr. Murray still belongs 
to “that class of men who believe there 
is such a thing as integrity and hon- 
esty in politics.” He has not hesitat- 
ed to say, referring to the President 
of the United States, that his “failure 
to administer the law is a breach of 
his constitutional oath, and failure to 
exercise the supreme power in execut- 
ing authority implies either ignorance 
of the law or manifest design.” 
Defeated, in 1910, fcr the gover- 
norship of the state, Alfalfa Bill was, 
two years later, elected to Congress 
and served two successive terms. The 
speeches he delivered during his con- 
gressional days are among the most 
outspoken and intelligent public utter- 
ances of that period. They resulted, 
however, in a sharp temporary break 
in his political career. Convinced, in 
1913, that war in Europe was inevit- 
able, and, by 1916, that the United 
States would be involved, Murray was 
honest enough to advocate prepared- 
ness. He was defeated for reélection 
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by a candidate who made his cam- 
_paign on a “no war” platform. 

Antagonism to Murray had not 
died out in 1918 when he again ran, 
but only disinterestedly, for the gov- 
ernorship. The following ten years 
he spent in South America. The story 
of his Bolivian colonization scheme 
and its failure has been harped upon 
sufficiently elsewhere, and is irrelevant 
here, except that nobody has ques- 
tioned Bill’s zeal or personal sacrifices 
in the project. When, in 1929, he re- 
turned to Tishomingo, be it said to 
his lasting credit that he used his 
slendering resources to reimburse, as 
far as possible, his colonists. 


A the urging of his friends, Mur- 
ray entered the race for gover- 
norship for the third time. This was, 
indeed, rash. Oklahoma had summar- 
ily junked two governors already. 
Murray was pitted, in the first pri- 
mary, against several men with either 
means or records demanding recogni- 
tion; and, in the second, against a mil- 
lionaire supported by undoubted “‘in- 
terests” as well as by the fundamental- 
ist clergy. With little by way of cam- 
paign funds or organization, opposed 
by practically the entire state press 
excepting one metropolitan daily 
(since turned against him) Alfalfa 
Bill harangued the “common people” 
with his homely logic so effectively 
that, when the smoke had cleared 
away in November, 1930, he found 
himself in the governor’s chair. 

It was freely gossiped that he would 


be dethroned within six months. The 
opposition has never ceased its at- 
tacks upon him, and has succeeded 
(December, 1931) in defeating his 
Seven Initiated Bills, intended to pro- 
vide, respectively, a new income tax 
law, a change in ad valorem tax levies, 
the limitation of corporations’ own- 
ing land for other than charter pur- 
poses, cotton and wheat control, un- 
employment relief, free text books, 
and a public budget officer. Only four 
of these were actually voted on. In 
an authorized statement concerning 
the outcome, Governor Murray says: 
“Never in my experience was so much 
money used and pressure thrown on indus- 
trial labor in an election since the Bryan 
campaign of 1896 as was put into this 
election in Oklahoma. I presume I feel 
much as Lincoln did when the whole 
strength of the slave power defeated him 
for United States Senator just two years 
before he was elected President. But no 
man loses anything when he goes down 
in a righteous cause. All my political suc- 
cesses have been achieved that way. . . 
Therefore, I shall drive straight. ahead, as 
in the past, giving my best service to the 
state. I shal! not compromise or extenuate, 
holding my — even when my str 
is gone, and “naught left but the will to 
hold on.” I am at peace with my own 
conscience, conscious of a duty earnestly 
performed, and I dare corrupt combina- 


tions to do their worst. They threaten 
impeachment, but that holds no terrors for 
me.” 


E believes, and doubtless correct- 

ly, that the defeat of his program 

has strengthened his standing with 
the “common people.” Many of the 
voters were intimidated by the oppo- 
sition, but it is reasonably doubtful if 
that array, powerful as it was, could 
have turned the trick had not Dame 


e 


ties); but I doubt the wisdom of public ownership as a 


q “T HAVE no antipathy toward it (public ownership of utili- 


practical method of handling corporations.” 
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Nature put in some of her dirty work. 
The election day was a bad one, and, 
whereas the city voters were able to 
get to the polls without special diffi- 
culty, the rural ones either could not, 
or stayed at home because of the 
weather, thinking their vote would 
not be missed. As for the merits of 
the bills, the newspapers had prophe- 
sied all sorts of dire calamities should 
they carry; unbiased opinions by law- 
yers outside the state indicate that 
no such calamities would necessarily 
have resulted. However, the fuss is 
over now, and Mr. Murray’s courage 
and daring have, as even an unfriend- 
ly political journalist notes, “won pop- 
ular applause.” 


HAVE endeavored, in the foregoing 
paragraphs, to give some idea of 
the real character of Alfalfa Bill, 
from which the discerning reader can 
draw his own conclusions as to the 
value of the man’s philosophy. He 
does bear the earmarks of sincerity; 
is possessed of an uncommon execu- 
tive ability, though his methods may 
be galling in some quarters; he has 
the courage of his convictions, and 
for their sake, can take a chin-blow 
like a man. There is apparently no 
problem of public concern on which 
Governor Murray is not accurately 
informed, and his observations there- 
on, while perhaps theoretical, are not 
necessarily irreducible to practice. 
Take, for example, his attitude on 
public ownership of utilities. He 
says: 

“IT have no antipathy toward it (public 
ownership of utilities) but I doubt the 
wisdom of public ownership as a prac- 
tical method of handling corporations. 
Experience has shown that where it is 


undertaken by large units of popula- 
tion, overhead expenses e so great 


that, together with questionable manage- 
ment, both in good conscience and from a 
standpoint of efficiency, these things too 
often surpass even the evils of unrestrict- 
ed private management or, rather, corpo- 
rate management. For that reason, nation- 
al, state, or large-city ownership usually 
roves impractical of accomplishment. 
mall-town ownership is frequently suc- 
cessful. While I should have no hesitancy 
in resorting, in extreme cases of necessity, 
to public ownership, yet I doubt the wis- 
dom of it for any of the public service 
corporations such as railroads, telephone 
and telegraph companies or lines, or any 
other extending over a wide range of ter- 
ritory serving a large unit of population. 
On the other hand, it would not do to leave 
these corporations uncontrolled, and, there- 
fore, in my opinion, government regulation 
should, at all times, obtain, having in view 
the efficiency of the concern, the reason- 
ableness of its rates to the general public, 
and economy of its management. This can 
- be done by laws regulating them, with fair- 
minded, intelligent men in control of the 
courts or the commission established for 
such regulation.” 


But then he adds: 


“There is another consideration affecting 
public ownership, and that is, that it vio- 
lates the fundamental principle of private 
enterprise. The economics of our system 
of government presupposes at all times the 
encouragement of private enterprise and 
personal initiative; and, in my opinion, 
they should at all times be encouraged by 
the law. Private enterprise, and personal 
initiative, well regulated by sound, whole- 
some laws, administered by good and ca- 
pable men, will, ninety-nine cases out of 
a hundred, prove most conducive to the 
common weal, and that, after all, is what 
we are all striving for.” 


HE keynote of his position on this 

question, as on others, declares 
Mr. Murray, is found in the address 
he made when he assumed the chair 
of the Oklahoma Constitutional Con- 
vention (November 20, 1906) : 


“Let us avoid the extremes of radical 
socialism on the one side and extreme con- 
servatism on the other; the extreme of no 
man owning anything on the one hand, the 
extreme of a few men owning everything 
on the other.” 


He still maintains that “We ought 
to be radical enough to be sincere, 
and conservative enough to be right.” 
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What Others Think 





Is Regulatory Reform Thwarted by 
the Apathy of “The Man on the Street” 


A’ interesting debate between Mr. 
George L. Record and Dr. John 
Bauer, both well known in utility regu- 
lation circles, appeared in the February 
issue of National Municipal Review. 
The controversy grew out of a differ- 
ence of opinion among members of a 
committee appointed by the New Jer- 
sey League of Municipalities to consid- 
er the workings of utility regulation in 
the state of New Jersey. 

Mr. Record is of the opinion that the 
regulation of privately owned utility 
service has proven a hopeless failure, 
that nothing can be done about it, and 
that further attempts at reform are 
likely to prove so much wasted effort. 
Dr. Bauer, on the other hand, contends 
that although regulation to date leaves 
much to be desired, it is possible to re- 
form it by establishing definite stand- 
ards and workable methods of regula- 
tion. Thus reformed, Dr. Bauer be- 
lieves that regulation of private indus- 
try would prove far more satisfactory 
for American purposes than govern- 
mental ownership of public utilities. 


M* Recorp believes that regulation 
of private industry has failed 
principally because it is fundamentally 
impossible for a public agency to cope 
with the political resources of a guard- 
ed monopoly. Owing to the monopo- 
listic character of utility service it has 
been possible, according to Mr. Record, 
for the utility companies to make such 
extraordinary profits that they easily 
control legislative and judicial action. 
Mr. Kecord’s indictment of regulation 
practically amounts to an accusation of 
corruption aimed against commissions 
and courts. He claims that both the 
dominant party and minority party or- 


ganizations in every important state in 
the Union are controlled by these util- 
ity monopolies. 

He concedes that individual commis- 
sions, such as the present commission 
in New York state, may for a time 
show courage in dealing with the cor- 
porations, but sooner or later such com- 
missions are inevitably succeeded by re- 
actionaries. Mr. Record further con- 
tends that even these temporarily en- 
lightened commissions are unable to 
carry through their plans for more ef- 
fective regulation, but are thwarted by 
state and Federal courts. Insomuch as 
these Federal court decisions seem to 
depend upon binding opinions of the 
majority of the Supreme Court of the 
United States, Mr. Record might as 
well expand his accusation of destruc- 
tive corruption to include the majority 
of the members of our highest bench. 
He appears, generally, to have a low re- 
gard for the moral integrity of the en- 
tire American judiciary. 

He points out that Dr. Bauer’s well- 
known suggestion that rate bases ought 
to be “frozen” by legislative fiat would 
run counter to frequently announced 
doctrines of the Supreme Court. The 
editor of the National Municipal Re- 
view injects a footnote at this point to 
explain that the particular issue was 
never raised before any court because 
no legislature has ever seen fit to try 
out Dr. Bauer’s plan. 


a his conclusions that reg- 
ulation is a flat failure, Mr. Record 
observes that it is idle to consider what 
are the difficulties of public ownership. 
The question before the American peo- 
ple is, what is the remedy? He finds 
it unfortunate that progressives, such 
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as Dr. Bauer, Governor Pinchot, and 
Governor Roosevelt, insist on treating 
regulation as though it could be made 
effective. He feels that a campaign 
raised upon the single issue of regula- 
tion would fail completely. Former 
Governor Al Smith apparently feels the 
same way. 

Mr. Record makes a very pertinent 
observation concerning the elimination 
of a utility’s return. He says: 

“There is another point which is over- 
looked by the advocates of regulation. If 
it were possible to establish real regulation, 
that is a return of 6 or 7 per cent upon 
actual cost, with the elimination of exor- 
bitant salaries and padded special expenses 
which conceal the cost of influencing leg- 
islation, the result would be the elimina- 
tion of the privilege of charging the ex- 
cessive rates which are necessary to af- 
ford a return upon watered stock and to 
control legislation, in which event the high 
officials and banking houses which control 
these concerns would have no incentive to 
continue to control. No utility magnate 
would be content with a reasonable salary, 
and no banking house is interested in a 6 
per cent return. They would promptly turn 
over these utilities to the public at an ex- 
cessive price, exactly as the Belmonts did 
with the Cape Cod Canal when it proved 
an unprofitable investment.” 


It might be pertinent to observe here 
that the railroad industry of the United 
States has been for some years earning 
less than the statutory 5.75 per cent re- 
turn, and that many rural telephone and 
water companies are struggling along 
on considerably less than 6 per cent re- 
turn even on their original cost values; 
yet these utilities show no disposition 
or willingness to turn over their prop- 
erties to the government. Mr. Record 
contends that the agitation needs to be 
put upon another basis than reducing 
rates. It must be put upon the basis 
that monopoly cannot be and never has 
been successfully regulated; that, as 
Lincoln said of slavery, it cannot be 
confined, controlled, or regulated, it 
must be abolished. 


D* Baver’s answer to Mr. Record’s 
contention is probably consider- 


ably less jealous of the good name of 
present regulation than some advocates 
of private operation of utilities would 
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desire. Nevertheless, he makes a num- 
ber of pertinent observations. Dr. 
Bauer is impressed with the success of 
the Ontario Hydro-Electric System, but 
believes that the universal establish- 
ment of such systems throughout the 
United States would be too costly under 
the existing conditions. He does not 
believe that a political campaign waged 
with respect to public opinion on gov- 
ernment ownership would be any more 
ultimately successful than a campai 
waged on the issue of regulation. fn 
any event, it would take considerable 
time and Dr. Bauer believes that dur- 
ing the interim we ought to perfect our 
machinery for regulating private utili- 
ties. He questions whether govern- 
mentally owned systems would not be 
just as much susceptible to political 
abuse as the private systems under reg- 
ulation. He says on this point: 


“As to fundamental principles advanced 
to control future policy, I have great re- 
luctance to subscribe to any single form- 
ula. There are striking instances of great 
success of publicly owned electric plants; 
but that this proves public ownership gen- 
erally will be equally successful is quite 
another matter. And particularly it does 
not prove that public ownership will be 
justified at whatever price it may be ob- 
tained under the difficulties with which its 
establishment would have to be carried 
out. I feel, therefore, that our policy of 
dealing with utilities should proceed at 
least along two lines, first, making public 
ownership legally permissible; and, second, 
establishing definite standards and work- 
able methods of regulation. The two, it 
seems to me, go together toward the same 
end of conserving the public interest in 
utilities.” 

In other words, he feels that if regu- 
lation is doomed to failure, public own- 
ership is likewise doomed to failure be- 
cause of the same factors above men- 
tioned. He explains this as follows: 


“If we have enough public initiative to 
institute successfully public ownership and 
operation, notwithstanding the tremendous 
obstacles, why cannot the same forces bring 
about a revision of standards and methods 
of regulation in the public interest? 

“If we are so hamstrung by private in- 
terests in our dealing with efforts at regu- 
lation, it seems to me that the same private 
interests would be even more concerned to 
prevent success of public ownership. Prog- 
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ress, in any case, depends upon a consid- 
erable measure of public intelligence, in- 
tegrity, initiative, and independence. If 
these essential qualities cannot be counted 
upon for effective regulation, I should be 
reluctant to rely upon them in promoting 
public ownership and operation.” 


R. Recorp’s brief reply to Dr. 
Bauer’s answer is as follows: 


“There is no example in human history 
of the successful regulation of privilege. 
This was the essential point of Lincoln’s 
attack upon slavery. 

“When you come to organize public opin- 
ion the simpler the problem the easier it 
is to secure public support. . . . The 
public have completely lost interest in_any 
attempt to make regulation more effective. 
This is because regulation has completely 
failed to realize the hopes of all of us who 
helped to establish the policy in this coun- 
try. What we said would happen has not 
happened, and the advocates of regulation 
are hopelessly discredited. They have lost 
public confidence.” 


Dr. Bauer concludes with a brief re- 


joinder to the effect that the slavery 
situation of seventy years ago is hardly 


analogous to the utility problems of to- 
day. Mr. Record’s observation that the 
public has lost confidence in regulation 
makes one wonder just how many vot- 
ers out of a possible one hundred know, 
first of all, what regulation is all about, 
and whether it even exists in this coun- 
try; second, what utilities are subject 
to it and why it has failed. Perhaps 
former Governor Smith, who had the 
experience while campaigning on the 
power issue in New York of being com- 
pelled to take time out to explain to the 
voters the meaning of such terms as 
“horsepower,” “kilowatt hour,” and 
“public service commission,” could en- 
lighten Mr. Record as to the full ex- 
tent to which the public has “lost in- 
terest” in regulation. There is consid- 
erable suspicion that the rank and file 
of voters never did show any interest in 


regulation. 
—F. X. W. 
Pustic Utimities. By John Bauer and 


George L. Record. National Municipal 
Review. February, 1932. 





The Practical Value of Art to 
the Public Service Corporations 


“They accuse the Industrial Age and the 
Machine of producing no beauty. This 
is nonsense for anyone who has ever looked 
without prejudice at, say, the maze of 
railway lines in a big junction, at a steam 
engine, a destroyer, or even a bicycle. 
Such things are much more beautiful than 
the ornamental ornaments that make up 
so large a part of Arts and Crafts exhi- 
bitions.” 


6 Peow words are from a book of 
essays by D. S. McColl, former 
keeper of the Tait Gallery and of the 
Wallace Collection in London, with to 
American ears the deceptive title “Con- 
fessions of a Keeper” (Macmillan) for 
with us a keeper is a man who takes 
care of a z00o, or worse, a maniac or 
convict. Mr. McColl is what we would 
call a curator, but he is not unaware 
of the other implications of his title for 
he waggishly alludes to his collections 
as menageries. 


For us, however, the surprising news 
is that a man who has spent his life in 
museums of old pictures could hold and 
present so refreshing an attitude toward 
the industrial world around him as he 
does in his first paper, “Culture is An- 
archy.” He says: 


“The most original and overwhelming 
contribution to art of Great Britain in the 
Nineteenth Century is the art of the in- 
dustrial age, the art of the machine. Our 
chief constructive design was thrown into 
railways and their stations, telegraphs, 
warehouses, exhibition buildings, iron- and 
steel-clads, girder bridges, tubes, machines 
themselves, whether of peace or war. 
The buildings that mark the time and cor- 
respond to the churches and other struc- 
tures of the Gothic centuries are not the 
Law Courts and the Liverpool Cathedral, 
but the Crystal Palace and the railway 
stations. ere was a new structure in 
glass and iron, comparable in its funda- 
mental logical daring with Amiens and 
Beauvais, or the stone and glass of Glou- 


412 





PUBLIC UTILITIES FORTNIGHTLY 


cester. But in our humble and apologetic 
fashion we dismissed this tremendous de- 
velopment of art as something to be 
ashamed of, or covered it with lendings 
of what we were pleased to regard as 
artistic, the Greek Temple at Euston, the 
Gothic Castle at St. Pancras, the medieval 
nonsense at Tower Bridge. We left it to 
the French and the Americans to rescue 
the logic of our discovery from the muddle. 
Architects in our view were artists; en- 
gineers something else; whereas the en- 
gineers when they were not imposed upon 
by the so-called artists, were directly creat- 
ing rhythmical beauty and grace of a 
monumental kind, from the necessities of 
the task.” 


J gerne the gracious tribute to this 
country, it is not in our railroad 
stations nor our exhibition halls that we 
have shown our honesty in building. 
The Pennsylvania and New York Cen- 
tral stations in New York reveal the 
same lack of appropriateness to their 
purpose as Euston and St. Pancras. 
One is a hodge podge of Greek and 
Egyptian motives; the other an Italian 
Renaissance palace. No railroad yet 
has had the courage to build a railroad 
station, to create a building that is by 
its form and mass a railroad station 
and nothing else, in the sense that the 
Empire State or the Waldorf-Astoria 
is designed for its purpose and copies 
nothing from an earlier age. 

A building should be built around its 
use, and that use should suggest its 
form and style, or rather create it un- 


consciously in the justified belief that 
if this is honestly and sincerely done 
the building will attain beauty without 
the addition of meaning!<ss and inap- 
propriate ornament. See how our sky- 
scrapers emerged from the common- 
place just as soon as architects took 
their height into account and made the 
most of their perpendicular lines in- 
stead of cutting the facade up with 
cornices and cross hatchings. 

Our libraries, churches, city halls, 
capitol buildings, and railway stations 
are nearly all shells lifted from the 
past, inside which is installed with diffi- 
culty and considerable inconvenience 
equipment for activities unknown in the 
world when such buildings were natural 
and appropriate. We look at the shell 
and admire it because we know the 
original is admirable, which it is, but 
only as a museum piece, not as a piece 
of living architecture growing out of 
our daily needs and life. 

It is heartening when a man of Mr. 
McColl’s antecedents comes out so flat- 
footed for the beauty that is native in 
our industrial world and encourages us 
to try and achieve that and not smother 
it with an alien and inappropriate beauty 
from another world and planned for 


another purpose. 
—Earnest E_mo CALKINS 


ConFEssions OF A Keeper. By D. C. Mc- 
Coll. New York. The Macmillan Co. 
$4.25. 1931. 





A Municipal Plant Makes 


HE municipal power plant of 
Seattle, Washington, seems to be 


a successful going concern. It appar- 
ently has the unwavering support of 
an enlightened electorate. At least that 
is the impression gained from the story 
of the political struggles of this munic- 
ipal venture as told by Mr. Robert L. 
Hill in the March 2nd issue of The 
Nation. The success of the plant, we 
are told, has been due largely to Mr. 
J. D. Ross, who has been its super- 
intendent almost from the beginning of 
the plant in 1911. 


a Demand for Monopoly 


On March 10, 1931, Mr. Ross was 
suddenly dismissed by Mayor Frank 
Edwards on charges of extravagance 
and professional incompetence. For 
nearly two months the city council re- 
fused to confirm a successor to Mr. 
Ross, rejecting one appointee after an- 
other and urging the mayor to retract. 
When he refused to do so, recall 
charges were filed and Mayor Edwards, 
who had been twice elected by the 
largest majorities ever recorded in 
Seattle, was turned out of office by a 
majority vote of over 13,000 votes. 
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Following the recall of Mayor Ed- 
wards, Mr. Ross was reinstated with 
the congratulations of Governor Roose- 
velt of New York, Governor Pinchot 
of Pennsylvania, Senator Norris of 
Nebraska, and others. In other words, 
Mr. Ross now holds the whip hand on 
the political situation in Seattle and is 
determined to use it to drive the private 
companies out of the field. He feels 
that public interest demands that a 
monopoly on the power business in 
Seattle should be held by the municipal 
plant. Mr. Hill states: 


“J. D. Ross has urged condemnation of 
the holdings of the private power com- 
pany for a number of years. He points 
out that not only would this remove a 
source of constant political intrigue, but 
that it would materially lower power costs. 
It costs as much to distribute power as to 
generate it. At the present time consumers 
are paying for two distribution systems 
where one would suffice. The private 
company covers practically the same 
ground in reaching its 30,000 city customers 
as the municipal concern covers in reach- 
ing its 95,000 customers. 

“Mr. Ross now holds the upper hand 
in Seattle politics. He is securely in- 
trenched and it seems probable that the 
near future will see Seattle follow the ex- 
ample of Tacoma in establishing a munic- 
ipal power monopoly—and the lowest 
power rates in the United States.” 


E have frequently heard govern- 

ment ownership advocates con- 
demn any type of monopoly as being a 
dangerous thing and contrary to public 
interest. Governor Roosevelt of New 
York, for instance, has often com- 
mented upon the advantages of publicly 
owned competitive utility service to be 


used as a “big stick” to keep the private 
utilities on their good behavior. Now 
that the government ownership advo- 
cates ride high on the crest of the waves 
of political success in the state of 
Washington, they seem to be having 
their doubts about the advantages of 
competition. 

Monopoly, they still maintain, is 
dangerous in the hands of private in- 
terests, but under the control of en- 
lightened public officials it apparently 
has its points. If turn about is fair 
play, one wonders what would be the 
reaction if a privately owned utility 
should ever suggest that the property 
of a governmentally operated competi- 
tor ought to be condemned and turned 
over to private hands in the interest of 
the public. 

Mr. Ross probably, as Mr. Hill has 
observed, has the “upper hand” in 
Seattle politics in controlling Seattle’s 
enlightened electorate, but a_ small 
amount of opposition has recently de- 
veloped from an unexpected quarter. 
We learn from press reports analyzing 
the result of the February mayoralty 
primary elections in Seattle, that a deb- 
onair young man, whose chief qualifi- 
cation for office consists in being con- 
ductor of the “hottest” dance orchestra 
on the west coast, and an irresistible 
radio crooner, succeeded in capturing 
over 4,000 votes or about 6 per cent of 
all the votes cast in a city of over 400,- 
000 population. 

—M. M. 


Power AND Potitics IN SEATTLE. By Robert 
L. Hill. The Nation. March 2, 1932. 





A New Chart Which Shows the Interrelations of 
Utility and Holding Companies 


: have been, and probably will 
continue to be, published a number 
of charts purporting to show the inter- 
relation of the principal public utility 
holding, operating, and investment com- 
panies in the United States. Some of 
these are good; a few have, un- 


fortunately, been poor,’and a number 
have been quite indifferent. 

The readers of these pages, however, 
will be interested to know that there is 
available a new chart corrected up to 
and including January 1, 1932, dealing 
with this subject matter. The chart has 
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been prepared by Mr. Robert A. Bur- 
rows, well-known Pittsburgh statisti- 
cian, and appears to be much better than 
the ordinary specimen of this type of 
work. 

The chief virtue of Mr. Burrow’s 
chart lies in the fact that he combines 
clarity in the make-up and presentation 
of the various corporate interconnec- 
tions with accuracy in dealing with the 
subject matter. The chart not only 
tells at a glance which companies own 
other companies, or have a majority or 
controlling interest, but Mr. Burrows 
has managed to add an interesting and 
useful detail in the form of little circles 
containing figures denoting the actual 
percentage of voting stock held. He 
has managed to do this without detract- 
ing from the general clarity and the 
vividness of the mental picture present- 
ed by the chart as a whole. 

The author claims that most of his 
data has been gathered from official 
sources. He probably made free use of 
the recent testimony introduced before 
the Federal Trade Commission in con- 
ducting its power utility inquiry, but 


there is also some indication that he 
has supplemented such “official” data 
with information culled from financial 
periodicals. In any event, however, the 
author has obviously made a conscien- 
tious attempt to show at a glance the 
exact utility holding company situation 
as it is today. 

If Representative Sam Rayburn, of 
Texas, who recently obtained from 
Congress an appropriation of $50,000 
for an investigation that would inform 
the House Interstate Commerce Com- 
mittee on the “true holding company 
situation,” would distribute copies of 
such charts as these to the members of 
his committee, and tell them to go home 
and learn them by heart, there is a fair 
chance that the committee would be just 
as well informed about the “holding 
company situation” as they are likely 
to be from a new investigation of the 
matter at the taxpayers’ expense. 


—F. X. W. 


Pustic Utiriry Hotpinc Company CHART. 
By Robert A. Burrows. Published Febru- 
ary 1, 1932. 204 Koppers Building, Pitts- 
burgh, Pa. 





How the “Rate Base Dissenters” on the 
Supreme Court May Affect the Utility Industry 


Ox remarkable difference in the 
respective records of the newest 
member of the Supreme Court, the 
Honorable Benjamin N. Cardozo, as 
compared with his illustrious predeces- 
sor, former Associate Justice Oliver 
Wendell Holmes, is noted by Henry 
W. Taft, the brother of the late Chief 
Justice of the highest court, in a recent 
article in the American Bar Association 
Journal. Mr. Taft observes that Justice 
Cardozo, while chief judge of the court 
of appeals of New York, was unusually 
successful in securing unanimity of 
opinion among his associates. Mr. 
Taft referred to it as “the leadership 
in his own court.” 

Four-to-three decisions, it appears, 
have been rare in the New York Court 
of Appeals, especially under the guid- 


ance of Justice Cardozo; even the occa- 
sional individual dissenting opinions 
have not been so frequent or unre- 
strained as to impair the force of the 
prevailing decision. It is the opinion 
of Mr. Taft that this accord in the 
New York court has been the explana- 
tion of the weight and authority which 
has been given in all the other states 
to decisions emanating from the Empire 
state. 

Justice Holmes, however, has prob- 
ably attracted more attention by the 
brilliance and force of his many dis- 
senting opinions while a member of the 
highest court, than by the majority 
opinions which he has written. 

It has probably been in utility cases 
that the dissenting opinions of Justice 
Holmes reached their highest expres- 
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sion of juristic independence. Notwith- 
standing the fact that the Supreme 
Court had definitely held against the 
total exclusion of reproduction cost 
value in Smyth v. Ames as far back 
as 1898, it has undoubtedly been Justice 
Holmes’ persistent dissents in the sub- 
sequent cases touching on that subject 
that has sustained the agitation for 
legislative reform that would permit 
the use of original or investment cost 
as an exclusive criterion of utility prop- 
erty value for rate-making purposes. 
This persistence soon found an ally in 
the equally famous dissenter from 
_ Associate Justice Bran- 
eis. 

More recently Justice Stone joined 
the dissenters and with the still more 
recent accession of Chief Justice 
Hughes and Associate Justice Roberts, 
there is a suspicion in legal circles that 
the “rate base dissenters” may now 
number four. If the trend continues, 
the movement against Smyth v. Ames 
originally started by Justice Holmes 
may finally culminate in its reversal. 


; two qualities—judicial lead- 
ership as exemplified in Justice 
Cardozo, and judicial independence as 
exemplified in former Justice Holmes 
—are not necessarily inconsistent, as 


Mr. Taft points out. Both are high- 
ly desirable on our highest bench; 
both can be reconciled when one recog- 
nizes that there is a time and a place 
for both leadership and independence 
in judicial action. 

Justice Holmes recognized this him- 
self when he said in the Northern Se- 
curities Case that he thought it “useless 
and undesirable, as a rule, to express 
dissent.” One of the dangers of fre- 
quent dissenting opinions has been the 
recent over-emphasis placed upon them 
by lay authors, newspaper editors, and 
magazine writers. Current journalists 
have fallen into the habit of classifying 
judges as either “progressive” or “con- 
servative,” according to their respective 
habit of dissenting or concurring with 
the majority of their associates. In- 
deed, the dissenting opinion has been so 


glorified by the press and elsewhere 
that some biographers have even made 
it the basis for appraising the judicial 
merit of a jurist. 

Late Chief Justice White, dissenting 
in the Pollock Case, said that the “only 
purpose that an elaborate dissent can 
accomplish, if any, is to weaken the 
effect of the majority and thus engender 
want of confidence in the conclusions 
of courts of last resort.” This is per- 
haps particularly true in criminal cases. 
It is difficult for a citizen who has com- 
mitted a certain act to be compelled to 
wait for a decision of the highest court 
before finding out whether he is a crim- 
inal or still a respectable citizen. But 
when the decision is finally handed 
down by a vote of five-to-four, such a 
citizen, whether he is finally held to be 
a felon or a just man, must occasionally 
have doubts about his own status. 

There is, however, unquestionably a 
distinct and necessary place for the dis- 
senting opinion. Dissenting opinions 
have frequently brought legislators to 
a sudden recognition of a need for the 
revision of ambiguous or obsolete stat- 
utes. In this field the dissenting judge 
performs a most desirable service. 
Thus it was unquestionably the vigor- 
ous dissent in the Schwimmer Case, 
and also other so-called “citizenship 
cases” involving the refusal of appli- 
cants for citizenship to take oath to 
bear arms in defense of this country, 
that moved Congress to consider pend- 
ing legislation on the subject which will 
definitely remove the question from the 
realms of judicial uncertainty. Justice 
Cardozo himself has said: 


“The dissenter speaks to the future and 
his voice is pitched to a key that will 
carry through the years. Read some of 
the great dissents of opinion, for example, 
of Justice Curtis in Dred Scott v. Sand- 
ford, and feel after the cooling time of 
the better part of the century the glow 
and fire of a faith that was content to bide 
its hour. The prophet and the martyr do 
not see the hooting throng, their eyes are 
fixed on eternity.” 


Mr. Taft, discussing the point him- 
self, stated: 
“But it is true that dissenting opinions 
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often have a fervor of their own, some- 
times perhaps, provoked by the complacence 
of the majority. But the form and force 
of the dissenter’s expression and his 
method of argument, are too often seized 
upon as a text by those impatient of the 
legal restraints upon their noble impulses. 
Irrelevant economic, industrial, or social 
views expressed in dissenting opinions, 
often afford diverting reading; and their 
eloquence makes an impression on the im- 
patient layman, who ‘will not wait upon the 
lagging years,’ on the young student and 
on the radical theorist; and they evoke 
uninformed and destructive criticism of 
the courts and of the law.” 


N any event, followers of utility 
regulation, concerning which there 
has been so much dissent in the deci- 


sions of the highest court, await with 
interest the reactions of Justice Cardozo 
to this type of litigation. It may be that 
the weight of his genius for judicial 
leadership will be swung towards re- 
versal or modification of such disputed 
decisions as Smyth v. Ames. His may 
be the hand to write a Supreme Court 
opinion sustaining the original cost 
theory, not as a dissenter, but as a voice 
of a newly organized majority of the 
Supreme Court of the United States. 
—F. X. W. 


One Aspect or Jupce Carpozo’s NorEworTHY 
Career. By Henry W. Taft. American 
Bar Association Journal. March, 1932. 





Publications Received 


ArtiFictaL Licht AND It’s APPLICATION IN 
THE Home. Prepared by the Committee on 
Residence Lighting, Illuminating Engineer- 
ing Society of New York. McGraw-Hill 
Book Company, Inc., New York. 1932. 
146 pages. Price $1.50. 


Wuat 100 RepreseNntTATIvE Cities Pay FOR 
Etecrric Light AND Power UNDER Mu- 
NICIPAL OwnersHIP. Compiled by C. F. 
Lambert. Burns & McDonnell Engineer- 
ing Co., Kansas City, Missouri. 1932. 56 
pages. Price $1. 





Other Articles 


Concress ConsIpersS Bitt To REGULATE IN- 
TERSTATE HiGHWAY TRANSPORTATION. By 
C. D. Cass, General Counsel, American 
Electric Railway Association. AERA. 
February, 1932. 


GovERNMENT By CoMMIsSION. By James G. 
Harbord, Chairman of the Board, Radio 
Corporation of America. Review of Re- 
views. February, 1932. 


Hoipinc Corporation Controt As A Pro- 
VISIONAL ForM oF CONSOLIDATION. By 
Kenneth Field. The Journal of Land & 
Public Utility Economics. February, 1932. 

Few uses of the holding corporation are 
more important than that of serving as 
interim devices in merger programs, yet 
few other uses of the holding company 
have so thoroughly escaped public notice 
and discussion. Professor Field conveys 
this angle quite satisfactorily and concludes 
that common financial control is a desirable 
and very generally used preliminary to the 
actual transfer of corporate properties. 


Power AND Potitics In SEATTLE. By Robert 
L. Hill. The Nation. March 2, 1932. 


REGULATION OF Pustic Utitiry APPLIANCE 
MERCHANDISING. By Richard A. Harvill. 
The Journal of Land & Public Utility 
Economics. February, 1932. 


Worth Reading 


The chief value of Mr. Harvill’s work 
is the fact that he has collected in one 
place legal authorities, conclusions, and 
arguments that have previously appeared 


in other articles on this subject. The 
general spirit of his work, however, which 
is more reportorial than creative, results 
in the replowing of fairly well harrowed 
ground. His conclusions are neither new 
nor startling. The value of the work 
would be greatly increased if the author 
undertook to suggest constructive and 
specific remedies. 


STABILIZATION DepeNpS UPoNn 
By William Wood- 
February, 


TAXICAB 
Strict REGULATION. 
— Cloud. Transit Journal. 


Tue Crisis oF THE RAILROADS. By Edward 
M. Barrows. Review of Reviews. Febru- 
ary, 1932. 

Tue Hoipinc CoMpANY AT THE CROSSROADS. 
By H. M. Cameron. Electrical World. 
February 20, 1932. 


Tue Rartroaps Exprain THEIR PLIGHT. 
Nation’s Business. March, 1932. 


Tue Roap To GovERNMENT OPERATION. By 
—_ Corey. Nation’s Business. March, 
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The March of Events 





A Communication 


from members of the California, New York, and Wisconsin Commis- 
sions to the members of the National Association of Railroad and Utilities 
Commissioners respecting the conduct of the affairs of the Association 


HE undersigned, members of the Cali- 

fornia, New York, and Wisconsin state 
public utility commissions, believe that regu- 
lation in the several states is being seriously 
imperiled by the present conduct of the affairs 
of the National Association of Railroad and 
Utilities Commissioners. Because they re- 
gard the situation as critical and destruc- 
tive of public confidence and the effective- 
ness of utility regulation they are issuing this 
statement directly to all the members of 
the association. 

For the purpose of calling attention to 
these conditions certain resolutions were pre- 
sented to the National convention recently 
held in Richmond, Virginia. The purposes 
and the reasons for these resolutions and the 
actions taken thereon may be summarized 
as follows: 


1 A resolution was offered by Chairman 
e Walker of Oklahoma, requiring that all 
the time of the convention be devoted to the 
activity of commission members, thus giving 
them the fullest opportunity, in convention 
sessions and in round table meetings and 
conferences, to discuss their common and 
vital problems. The purpose of this resolu- 
tion was not only to exclude nonmembers 
from unduly taking up the time of the com- 
missioners in discussions which would be 
more appropriately presented elsewhere, but 
it was designed to discourage the attendance 
of the large number of utility officials and 
representatives who have regularly been in- 
vited to attend these yearly meetings. It was 
pointed out that some of these utility guests, 
by endeavoring to influence the action in 
the convention, by furnishing entertainment 
to commissioners, and by other similar activi- 
ties, had seriously impaired the value of the 
conventions and were bringing the good 
name of the entire association into disrepute. 
It was recognized that this condition had 
grown up gradually and without conscious de- 
sign, but that it had reached such proportions 
that corrective measures must be applied. 
The resolution was referred to the Execu- 
tive Committee which reported back a recom- 
mendation that the resolution be not adopted, 
but that the committee would endeavor to 


carry out the spirit of the proposal. This 
recommendation was sustained by the con- 
vention, which was in effect a rejection of 
the resolution. The convention, on motion, 
voted to suppress and exclude from its public 
records the transcript of the debate on this 
issue. 


2 A resolution was presented by Presi- 
e dent Seavey of California proposing an 
amendment to the constitution of the associa- 
tion providing that the yearly convention be 
held permanently, after 1932, at Washington, 
D. C. In support of this resolution, it was 
urged that Washington is a logical place to 
meet, that the association met there regularly 
for many years, that the main office of the 
association is located there, as is also the 
Interstate Commerce Commission. The real 
objective of the resolution was to provide 
for a permanent meeting place. It was 
pointed out that such a permanent meeting 
place would eliminate the present general 
criticism that the conventions had become 
more or less junketing trips. In support 
of the resolution it was said that by meeting 
from place to place, particularly in such 
centers of pleasure as Miami, Glacier Nation- 
al Park, Asheville, etc., where recent meetings 
have been held, the tendency toward diver- 
sions of entertainment seriously cut into the 
time remaining for uninterrupted considera- 
tion of the many vital issues of regulation 
which many commissioners wished to discuss 
with their colleagues. Those who joined in 
the debate pointed out that some commission- 
ers could get to Washington because the 
Interstate Commerce Commission is located 
there who could not attend when the con- 
ventions were held elsewhere; that the 
junketing aspects of the association conven- 
tions has injured public confidence in regula- 
tion; that because of the plain necessity for 
the most economical expenditure of public 
funds these junkets could not be defended 
and should be definitely terminated; that the 
logical way to terminate them was by the 
selection of a permanent meeting place and 
a program devoted strictly to the problems 
of regulation. This resolution was voted 
down 12 to 39. 
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3 A resolution was presented by Chairman 
e Maltbie of New York proposing that 
the association discontinue the “supervision” 
of the publications known as Pusiic UTILI- 
ties FortTNIGHTLY and Public Utilities Re- 
ports. The purpose of this resolution was to 
put the association in a position where it would 
not be favoring, endorsing, or supervising any 
commercial publication that desired to print 
the decisions of the commissions. It was es- 
pecially intended to free the association of 
the quite natural innuendo attached to super- 
vising and endorsing a publication financed 
and controlled by public utility interests. The 
point was made that these named publica- 
tions and the work that they had done and 
were doing was a useful one. But, it was 
said, that for the association to endorse and 
supervise a publication owned and operated 
by the very utility interests which the mem- 
bers of the association were required to 
regulate seemed obviously an improper situa- 
tion and one which had been properly criti- 
cized in many quarters. This resolution was, 
without discussion, laid upon the table. 


E have given serious consideration to 

this crisis in the affairs of the associa- 
tion. We believe that there should be a 
change in the association’s policies on these 
subjects, and furthermore we believe that 
there are many other commissioners who, 
upon deliberation, will entertain similar 
views. 

At the Richmond convention some of the 
states were not represented by delegates, and 
many members were unable to be present. 
It is also quite probable that many of the 
delegates failed to realize the significance 
of the three resolutions which were so over- 
whelmingly defeated. The undersigned, 
therefore, are taking this method of bringing 
these issues directly to the attention of 


7 


every member of the association and of 
urging all commissioners who are genuinely 
interested in protecting and promoting the 
cause of effective regulation to support this 
program. 

There are incalculable benefits which could 
be derived from codperative discussion be- 
tween commissioners of various states of 
pressing regulatory problems, and these bene- 
fits we earnestly desire. But what benefits 
are we as commissioners of the states we 
represent receiving from the meetings of the 
association as presently conducted? What 
benefits are there other than those flowing 
from pleasant vacations at public expense? 

We must place regulation within our states 
ahead of membership in the National Asso- 
ciation. When the association imperils state 
regulation, as we are convinced it now does, 
either the association must change its course 
or we, as state members, now see no alter- 
native but to withdraw. 

Ir IS OUR EARNEST DESIRE TO OBTAIN A 
STATEMENT OF THE POSITION OF EACH COM- 
MISSIONER OF EVERY COMMISSION WHICH IS A 
MEMBER OF THE ASSOCIATION. 


Crype L. Seavey, Pres. Commissioner 

Leon O. WHITSELL, Commissioner 

W. J. Carr, Commissioner 

M. B. Harris, Commissioner 

Frep G. Stevenot, Commissioner 
Railroad Commission of California 


Miro R. Matrtsie, Chairman 
Public Service Commission of 
New York 


Tueopore KronsHAGE, Jr., Chairman 

A. R. McDonatp, Commissioner 

Davin E, LitientHAL, Commissioner 
Public Service Commission of 
Wisconsin 


A Response 


to a communication from members of the California, New York, and Wisconsin 
Commissions to the members of the National Association of Railroad and 
Utilities Commissioners respecting the conduct of the affairs of the Association 


By Joun J. Murpuy 
PRESIDENT OF THAT ASSOCIATION 


. Crype L. Seavey, President, 
Leon O. WHITSELL, Commissioner, 
. W. J. Carr, Commissioner, 
. M. B. Harris, Commissioner, 
. Frep G. STEvENot, Commissioner, 
Railroad Commission of California. 
Hon. Miro R. Ma tsi, Chairman, 
Public Service Commission of New York. 
Hon. THeopore KronsHace, Jr., Chairman, 


Hon. A. R. McDonatp, Commissioner, 
Hon. Davin E. LivientHAL, Commissioner, 
Public Service Commission of Wisconsin. 


I HAVE received a printed copy of “A Com- 
munication from Members of the Califor- 
nia, New York, and Wisconsin Commissions 
to the Members of the National Association 
of Railroad and Utilities Commissioners Re- 
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specting the Conduct of the Affairs of the 
Association.” 

This communication opens with the state- 
ment that you, whose names are appended to 
that communication, “believe that regulation 
in the several states is being seriously imper- 
iled by the present conduct of the affairs of 
the National Association of Railroad and 
Utilities Commissioners.” This is a very 
serious charge concerning an organization of 
public officials. I have the honor at present 
to be president of that organization. I have 
been one of its vice presidents for the two 
years last past, and a member of its Executive 
Committee since 1920. As president of the 
association, I have examined and considered 
your complaint, presented in your commu- 
nication, very carefully, and I wish to re- 
spond to it very fully and frankly. 

The commissions upon which you respec- 
tively serve are among the most important 
in the country. If the members of those 
commissions, or of any commission, have 
just occasion for complaint against the con- 
duct of the affairs of the association, it is 
my wish, and I know it would be the wish 
of other officials of the organization, and of 
its general membership, to remove the cause. 
I am, however, of the opinion that there is 
no such cause. 

If you will consider the facts which I pro- 
pose to call to your attention, I believe that 
most of you, and I hope all of you, will con- 


clude that your communication was not called 
for, and that you will regret the injustice 
which it does to the officials of the associa- 
tion, and to the members who attend its con- 
ventions, and determine how the affairs of 
the association shall be conducted. 


HE gravamen of your complaint is that 

the departure from the practice which 
obtained for some years prior to 1915, of 
holding our annual convention in Washing- 
ton, D. C., has resulted in the subjection of 
members attending conventions to diversions 
of entertainment and other objectionable in- 
fluences which seriously interfere with the 
consideration of vital issues of regulation, 
impair the value of the conventions, and 
tend to bring the good name of the associa- 
tion into disrepute. 

You refer to three resolutions offered at 
the Richmond convention, but not adopted, 
which you indicate were intended to correct 
the situation which you believe exists. 

One of these, which may be found at page 
197 of the printed report of our 1931 con- 
vention proceedings, would have amended 
the constitution of the association to take 
from the membership the determination at 
each convention of the meeting place for the 
following year, by making Washington, D 

the constitutional meeting place. 

“Another of these resolutions, which may be 
found at page 195 of said report, was a di- 
rection that the sessions of the 1932 conven- 


tion “be confined exclusively (aside from wel- 
coming addresses and responses) to partici- 
pation of members of the association.” 
While thus in form a direction to a subse- 
quent convention, whose proceedings could 
not thus be controlled, it is apparent that the 
intent was to direct the Executive Committee 
as to the program to be prepared for submis- 
sion to that convention; and your communi- 
cation states that the purpose of it was to 
give opportunity for the discussion by mem- 
bers of their common and vital problems, 
and also to discourage the attendance of util- 
ity guests. 

The third resolution, which appears at page 
273 of the convention proceedings, provided 
that supervision, through the Committee on 
Publication of Commission Decisions, of 
Public Utilities Reports, Annotated, be dis- 
continued. 

Your communication indicates that the de- 
feat of these resolutions has produced a 
“crisis in the affairs of the association,” and 
that state regulation is “imperiled,” and that 
unless your views respecting the matters cov- 
ered by the resolutions shall be adopted by 
the association you “as state members, now 
see no alternative but to withdraw.” 


I DO not propose to discuss the merits of the 

resolutions with any fullness, nor to take 
any position now in favor of or in opposition 
to any one of them. What I shall say con- 
cerning them is designed to show to you that 
they are matters concerning which other com- 
missioners, quite as devoted to the promotion 
of effective regulation as I credit you with 
being, may entertain opinions which do not 
coincide with yours. In brief, they are mat- 
ters as to which differences of opinion may 
exist which can only be determined by ma- 
jority vote of the membership of the asso- 
ciation. I believe they ought to be decided 
that way, and upon reflection I think you 
will agree with me. 

Upon these matters, as upon all matters 
coming before the association, there should 
be the fullest opportunity for presentation 
and discussion, and we all ought to be tol- 
erant enough to give those who differ from 
us in opinion the credit for honest and hon- 
orable judgment and action. 

I, of course, would agree that if the com- 
missioners from other states refuse to give 
to the commissioners from your states a fair 
opportunity for voice in the conduct of the 
association, and, overriding proper efforts on 
your part, so conduct the affairs of the asso- 
ciation as to “imperil regulation,” you would 
be justified in leaving the association. But 
this is not the situation. The members of 
your commissions have not been denied a 
very full share in shaping the policies and 
work of the association whenever they have 
found time and disposition to join in carry- 
ing on that work; and the affairs of the asso- 
ciation have not been so conducted as to im- 
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peril regulation, or to justify the statements 
which you have made concerning the asso- 
ciation in your communication. 

Without desire to be offensive, I must say 
that I feel that before publishing that com- 
munication, those who are responsible for it, 
in fairness to the officers and other members 
of the association, should have had better 
opportunity for knowledge as to the matters 
of which they essayed to speak than they 
did have. The only excuse for the asser- 
tions, direct and implied, contained in the 
communication, must be that you have in 
some way been lamentably misled. 


HE names of nine men are printed at 

the end of the communication. One of 
these men, Mr. McDonald of Wisconsin, has 
had an active part in the conduct of the af- 
fairs of our association for several years. 
He is a member of our Executive Committee, 
and chairman of our Committee on Legisla- 
tion. He has knowledge about our conven- 
tions, and the work of our association. I 
esteem him highly as a truthful, honorable 
man. Accordingly, until I see his signature 
upon the communication, or until he personal- 
ly states that he authorized its signature in 
his behalf, I shall not believe that he signed 
it or otherwise authorized it. 

Of the other eight commissioners named 
upon the communication, no one has attended 
any one of our conventions, so far as I am 
able to remember, or so far as the records 
of our convention proceedings disclose, be- 
tween 1915 and the convention at Richmond 
in 1931, with the single exception of Commis- 
sioner Whitsell of California, who attended 
the convention at New Orleans in 1928. 

The published records of the association 
will verify what I have said as to the impor- 
tant part in conducting association affairs, 
which has been given to members of your 
commissions. 

When Chairman Maltbie was formerly a 
member of the New York Public Service 
Commission, First District, he attended our 
conventions each year from 1909 to 1914, 
both inclusive, and took an active and help- 
ful part in our work. During each of those 
years Commissioner Decker, of the commis- 
sion of which Mr. Maltbie is now chairman, 
was a member of our Executive Committee, 
and during that time was second vice presi- 
dent, first vice president, and president. 

When Mr. Maltbie, after a term in private 
practice, returned to commission work, as 
chairman of the New York commission, in 
1930, our Executive Committee signified its 
desire to welcome a resumption of active 
interest on his part in the work of the asso- 
ciation by asking him to be one of the sched- 
uled speakers on our convention program 
that year: and it was a matter of regret that 
the invitation was declined. 

The New York Transit Commission was 
represented on our Executive Committee by 


Commissioner Nixon in 1920, and by Com- 
missioner McAneny in 1921 and 1922, and 
it has also been continuously represented on 
that committee since 1917 by Mr. Walker, our 
secretary. 

_The New York Public Service Commis- 
sion, of which Mr. Maltbie is now chairman, 
has been represented during the same time 
on our Executive Committee by Chairman 
Prendergast in 1925, by Commissioner Lunn 
in 1930, and by Commissioner Van Namee 
in 1931 and 1932. 

None of these committee representatives of 
the New York commission have, so far as I 
am aware, at any time voiced any criticism of 
the conduct of the affairs of the association, 
either at our conventions, or in our Execu- 
tive Committee meetings. 

The Wisconsin commission has had rep- 
resentation upon our Executive Committee 
during my service thereon as follows: By 
Chairman Jackson as second vice president 
in 1920, as first vice president in 1921, and 
as president in 1922; by Chairman Gettle as 
second vice president in 1927, as first vice 
president in 1928, and as president in 1929; 
and by Commissioner McDonald in 1930, 
1931, and 1932. No representative of the 
Wisconsin commission, so far as I know, 
made any criticism of the conduct of the 
association prior to the presentation of the 
— to which your communication re- 

ers. 

The California commission, after its re- 
organization as a public service commission, 
was first represented at the convention of 
1912, The records of our proceedings show 
that the California commissioners immediate- 
ly took a leading part in association work. 
Commissioner Thelen was elected second vice 
president in 1914, first vice president and 
chairman of the Executive Committee in 
1915, and president in 1916. He served as 
president through our 1917 convention. 
Thereafter, however, until 1931, no member 
of the California commission attended any 
convention of the association, except at 
Phoenix in 1924, when two former commis- 
sioners attended, and at New Orleans in 
1928, when one of the present commissioners 
attended. So far as I know, or have been 
able to learn, no criticism has ever been made 
of the conduct of the affairs of the associa- 
tion, either at a convention, or at any meet- 
ing of our Executive Committee, by any rep- 
resentative of the California commission, 
prior to the offering of the resolutions at 
Richmond. 


Oy the matters covered by those 
resolutions, it is interesting to note from 
the records that it was the California com- 
missioners who, using the Panama Pacific 
Exposition as an attraction, induced the as- 
sociation to break its practice of holding 


conventions in Washington, D. C., to meet at 
San Francisco in 1915; and further that the 
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California commission at that convention in- 
vited to attend our banquet session such dis- 
tinguished personages in the public utility 
field as Theodore N. Vail, then president of 
the American Telephone and Telegraph Com- 
pany, Paul Shoup, president of the Southern 
Pacific Railway Company, and Samuel Insull, 
president of the Commonwealth Edison Com- 
pany. It was a highly successful convention, 
which I thought at the time and now think 
reflected credit upon the association and the 
California commission. 

I know that several of those whose names 
appear upon your communication were lately 
newly appointed, and that what I have men- 
tioned respecting the important part taken 
by members of their commissions in shaping 
the policies and conducting the affairs of the 
association antedated their service. My pur- 
pose in recalling these matters, however, is 
to show to all of you that if you entertain 
the belief that in recent years the affairs of 
the association have been improperly con- 
ducted, it is not because the efforts of mem- 
bers of your commissions to have them con- 
ducted otherwise have been overridden, but 
because those who have joined in your com- 
munication have failed to take that construc- 
tive and helpful part in association work 
which the membership of the association 
have welcomed from your commissions in 
former years. 


s I have said, I do not intend here to 

enter upon a discussion of the merits 
of the three resolutions in question, which 
were the basis of your complaint. I do, how- 
ever, wish to make these concluding sugges- 
tions concerning them. 

First, whether the constitution ought to 
be amended to require the conventions here- 
after always to be held in Washington, is a 
question upon which there is, to say the least, 
ground for honest differences of opinion. 

Since 1915 five conventions have been held 
in Washington and eleven elsewhere. I have 
personally attended most of these conven- 
tions. My own observation has been that 
not only have we had more members at the 
opening of our conventions outside Washing- 
ton, but that our business sessions at those 
conventions have been better attended than 
at conventions in Washington. 

Furthermore, the work of the association, 
carried on for the common benefit of the 
state commissions, has been better supported 
financially, and by a larger number of states, 
during the last eight years, than ever before 
in the history of the association. 

Many members of the association urge that 
the convention should be held in different 
parts of the country because that practice, 
they say, tends to equalize the advantage of 
nearness to the meeting places, and thus en- 
ccurages attendance. 

In this connection, it will be noted that 
while three conventions have been held in 


Washington since Mr. Thelen of California 
was president of the association, no Califor- 
nia commissioner attended any one of them. 
The only conventions thus attended were one 
in the Mississippi Valley, when we had one 
California commissioner with us, and one at 
Phoenix, close to the California border, when 
we had two. 

I do not mention these facts as conclusive, 
but I call your attention to them because I 
think you must agree that they afford ground 
for differences of opinion concerning the 
desirability of adopting an amendment to the 
constitution which would compel all conven- 
tions to be held in Washington. 


ONCERNING Mr. Walker’s _ resolution, 
which was designed to withdraw from 
the Executive Committee the discretion which 
the constitution has heretofore vested in that 
committee, as to inviting guests to make for- 
mal addresses upon the convention program, 
I must in frankness say that I think your 
reference to the disposition of that resolution 
shows a complete misapprehension of the dis- 
position of the association and of the Execu- 
tive Committee, or a lamentable disposition 
to magnify form and disregard substance. 

A proper appreciation of the action taken 
on the resolution requires a retrospective 
glance. Mr. Walker introduced a somewhat 
similar resolution at our 1930 convention. 
That resolution directed that “the first two 
and one-half days of the sessions of the 
(1931) convention, whether continuous or 
not, be confined exclusively, -with the excep- 
tion of the welcome addresses and responses 
thereto, to participation of members of this 
association; and that there be no papers or 
addresses of non-members until after the re- 
ports of committees of this association and 
the discussion thereon.” The resolution was 
adopted without opposing vote. 

It is perhaps open to question whether 
such a vote could operate to diminish the 
power given to the committee by the constitu- 
tion. There was no disposition on the part 
of anybody to raise this question. The reso- 
lution was complied with, and more. The 
program presented at the 1931 convention 
by the Executive Committee called for three 
full days devoted exclusively to members of 
the association. The morning session of the 
fourth day was given predominantly to asso- 
ciation members, and exclusively to the dis- 
cussion of transportation matters. The aft- 
ernoon session of that day was given to six 
addresses of non-active members, four of 
whom were former state commissioners. 
One of these was Mr. Draper of the Federal 
Power Commission, and another was Dr. 
Splawn of the American University, then 
and now engaged in holding company inves- 
tigations for the Interstate and Foreign Com- 
merce Committee of the House of Repre- 
sentatives, who gave the very interesting 
address touching on holding companies, 


422 





PUBLIC UTILITIES FORTNIGHTLY 


appearing at page 430 of our proceedings. 

The aim of the Executive Committee in 
arranging the program as presented was to 
meet in the fullest measure the intent of the 
resolution, and no suggestion was at any 
time made to the committee that the pro- 
gram so presented did not do this. Obvious- 
ly no such complaint could fairly be made. 

When the resolution presented by Mr. 
Walker at Richmond was by the convention 
referred to the Executive Committee, a meet- 
ing was held to consider it, at which Mr. 
Walker was invited to be present. Some 
members of the committee felt that the adop- 
tion of that resolution would be a reflection 
upon the committee. It was thought such a 
reflection was not justified. Mr. Walker was, 
however, assured that the disposition of the 
Executive Committee was to prepare a pro- 
gram for the 1932 convention which would 
fully respond to the spirit of his resolution. 
The committee reported a recommendation 
that no action be taken on the resolution, ac- 
companied by a statement such as had been 
made to Mr. Walker. 

Your communication says that this was “in 
effect a rejection of the resolution.” If those 
who were interested in the resolution were 
desirous of securing a vote which might be 
construed as a censure of the Executive Com- 
mittee and other officers of the association, 
then the disposition may be regarded as a re- 
jection, but if they were seeking to promote 
certain ideas as to the program for the next 
convention, I submit that it is yet too early 
to assume that the statement made for the 
committee will be disregarded in the prepa- 
ration of the 1932 convention program. 


uR Executive Committee, in the perform- 

ance of its duties generally, has always 
aimed to avoid giving just cause of complaint 
to any commission or commissioner, and, so 
far as reasonably possible, to avoid occasion 
for serious dissension within the organiza- 
tion. 

In appointing committees for the current 
year, I aimed to assure a continuance of that 
policy, and to make my purpose evident, I 
appointed Commissioner Van Namee of New 
York, Commissioner McDonald of Wiscon- 
sin, and President Seavey of California upon 
the Executive Committee. 

The Executive Committee is the most im- 
portant committee in the association. I should 
have been glad to appoint on that committee 
many men whom I could not appoint because 
places were not available. It is a matter of 
regret to me that the giving to your com- 
missions each a representative upon the com- 
mittee which will arrange the program for 
the next convention seems to have been quite 
without the reassuring effect which I had 
hoped it might have. 


T= third resolution which you mention, 
offered by Chairman Maltbie, and laid 
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upon the table, presented a matter upon which 
commissioners may well have hesitated to 
take immediate action. It proposed to ter- 
minate the work of our standing Committee 
on Publication of Commissions’ Decisions, 
which was created to exercise some supervi- 
sion over the publication of commission de- 
~ tae by Public Utilities Reports, Annotat- 
ed. 

This committee came into existence in this 
way. In the early days of utility regulation 
there was no commercial publication of com- 
mission reports. The association desired to 
promote publication so that they might be 
available for the use of the commissions. 
The matter was dealt with in several con- 
ventions. In 1914 a Committee on Publica- 
tion of Commissions’ Decisions was appoint- 
ed to confer with publishing agencies and to 
agree with some agency for the collection 
and publication of the decisions and orders of 
all the commissions as issued. In 1915 the 
committee reported that it had made a con- 
tract with the Law Reporting Company of 
New York for the publication of commis- 
sion decisions as “Official Public Service Re- 
ports.” In 1916 the committee reported that 
“Official Public Service Reports” had been 
merged with “Public Utilities Reports, An- 
notated.” It recommended that the publica- 
tion “should be recognized by the association 
as the official publication, as action necessary 
to authoritative supervision, and that this 
committee should be continued in its work of 
supervision.” Resolutions to this effect were 
adopted. The committee has since been con- 
tinued as a standing committee of the asso- 
ciation. 

That the publication of Public Utilities Re- 
ports, Annotated, which makes available to 
each commission the most important deci- 
sions of all other commissions, has served 
and now serves a very useful purpose in the 
development of commission practice and of 
regulatory law, I think is the general opin- 
ion among state commissioners. Whether 
the committee now performs such functions 
as should be continued, or whether the pub- 
lication has now reached a point where its 
continuance is assured independently of any 
encouragement from the association, so that 
the existence of the committee may well be 
terminated, I do not undertake to say. 

Until Mr. Maltbie presented his resolution 
at Richmond, the matter had not been before 
the association in convention for many years. 
It was then suddenly presented, without any 
preliminary investigation, or consideration, by 
a committee, such as is customary before the 
association acts upon any matter of impor- 
tance. While probably not so designed, the 
miotion was presented in such way that many 
thought it in the nature of a criticism of the 
work of the secretary of the association, who 
has served as chairman of the Committee on 
Publication of Commissions’ Decisions for 
many years, and who had concluded presen- 
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tation of his report immediately before the 
motion was made. 


ou ask, “what benefits are we as com- 

missioners or the states we represent re- 
ceiving from the meetings of the association 
as presently conducted? What benefits are 
there other than those flowing from pleasant 
vacations at public expense?” 

I cannot answer that question for your 
states. Benefits from convention meetings 
cannot be derived without attendance. You 
say in your communication that there are 
“incalculable benefits which would be de- 
rived from codperative discussion between 
commissioners of various states of pressing 
regulatory problems.” We of South Dakota 
have found opportunity for such discussion, 
both in formal and informal conferences at 
these conventions, and we have derived the 
incalculable benefits of which you speak. 

It is also of importance to us that through 
our conventions the Washington office of the 
association has been brought into existence, 
and maintained for the common benefit of 
all the commissions. The benefits derived 
through this office, in our judgment, have 
been of value to the people of South Dakota 
far in excess of all amounts which our con- 
nection with the association has cost the 
state. I observe that your communication 
makes no criticism of the work of that of- 
fice. In an article which appeared in the 
Pusric Utiities FortnicHtty, January 7, 
1932, Mr. Walker of Oklahoma, who pre- 
sented one of your resolutions, made the fol- 
lowing comment: 


“IT attended my first convention in 1917, 
when the association was styled the ‘Na- 
tional Association of Railway Commis- 
sioners,’ and I have attended each conven- 
tion since that of 1921, including this year’s 
convention at Richmond. 

“IT know something of the splendid aims 
and purposes of this organization and of 
the things it has really accomplished. 
Speaking for my own state of Oklahoma, 
the assistance which we have received 
through the office of the general solicitor 
has been worth many, many times the 
trouble and expense of participation in the 
conventions and the contributions to the 
office. I would exceedingly regret, there- 
fore, if anything which might be said, or 
done, would lessen in one whit the support 
of the association itself and more particu- 
larly of its central office at Washington. 
Of all the money spent for utility regula- 
tion by the state of Oklahoma, I think, 
none of it has bought for our state rela- 
tively larger returns than has that contrib- 


uted for the maintenance of the central of- 
_ at Washington and the general solicitor 
erein.” 


HAVE tried to point out that the members 

of your commissions have no occasion to 
feel that they are denied a full part in de- 
termining the policies and in directing the af- 
fairs of the association. The facts that in 
the period which I have reviewed each of 
your commissions has had all of the execu- 
tive offices, including the presidency of the 
association—and Wisconsin twice within the 
last decade—and that at the present moment 
each of the three has one of the twelve ap- 
pointive state commission places on the Ex- 
ecutive Committee, would seem to indicate 
that your commissioners are not without in- 
fluence, and that there is in fact a desire 
on the part of their colleagues in the associa- 
tion to give them continuous opportunity for 
its exercise. 

During my membership in the association 
I should say that the members of your com- 
missions, to the extent that they have taken 
part in our conventions, have usually been 
leaders, and with the majority on important 
matters. The experience of some of you at 
the Richmond convention, in not carrying 
certain resolutions in which you were inter- 
ested, was exceptional. Does the fact that 
you have failed once to control the conven- 
tion justify your conclusion that the associa- 
tion, in which members of your commissions 
have heretofore played such an active, honor- 
able, and useful part, no longer is worthy 
of your support? If you- will but give the 
association the benefit of your attendance and 
aid from year to year in carrying on its 
work, there is no reason why you should not 
have as large and helpful a share in deter- 
mining its policies and controlling its af- 
fairs as your predecessors had. 


HIS association has been heretofore, and 

must continue to be, a democratic body. 
The judgment of the majority must control. 
I know of no other organization in which 
the members have the conduct of its affairs 
more completely in their own hands. Any 
of the matters covered by the resolutions re- 
ferred to in your communication, or any 
other matter, may be brought before the 
association at any subsequent convention. 
The members of my commission will be con- 
tent to abide by the decision of the majority. 
I doubt whether you intend to take the Jw 
sition that you should be permitted to dic- 
tate the action of the association contrary 
to the judgment of the majority. 

—JOHN J. MURPHY, 
President. 
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Muscle Shoals Bill Is Reported 


SUBCOMMITTEE of the House Committee 

on Military Affairs on March 10th re- 
ported a proposal for the liberal leasing of 
the nitrate facilities of Muscle Shoals, with 
the government retaining control of the 
power switchboard. A Senate Committee on 
March 9th reported a measure to the Senate. 
The United States Daily describes the pro- 
posal as follows: 

“A commission of three would be appoint- 
ed by the President and confirmed by the 
Senate for the purpose of conducting leasing 
negotiations. Unless a lease could be con- 
summated within eighteen months, the pro- 
posal provides that the government shall take 
the plant over. 

“The lessee must agree to run the plant for 
fifty years. Profits to the lessee would be 
limited to 8 per cent. 

“Preference would be given to the lessee 
regarding the power, and in the case of any 
excess power, priority would be given to 
states, counties, or municipalities. 

“Open bidding would be provided, with 
preference in the award if the bid be given 
to states, counties, or municipalities of non- 
profit-making agricultural agencies. 

“Cove Creek dam would be constructed by 
the government when the lease is effected, 
and in the event there is no lease signed with- 
in eighteen months, Cove Creek dam would 
be constructed on the certification by the pro- 
posed commission as to the need for more 
power.” 


Rates Charged by Municipal 
Bureau Are Called Exorbitant 


ROPERTY owners and business men of San 

Pedro, according to the Los Angeles 
News, are organizing to campaign against 
what they call an exorbitant rate being 
charged to assessment districts by the Los 
Angeles municipal bureau of power and 
light. They say that the charges are ten 
times the rate that is being paid for electrical 
current by municipalities outside of the city 
and that they want rates cut 90 per cent to 
compare with rates charged to outside cities 
by private power companies. Quoting from 
the News: 

“In an effort to decrease the heavy burden 
of assessments, the San Pedro men, organ- 
ized as the San Pedro Assessment Associa- 
tion, plan to: 

“1. Serve notice upon the power bureau 
that ornamental lighting rates must be cut 
90 per cent to compare with rates charged 


Federal Control of Water Car- 
riers Meets Opposition 


lem to place all water borne com- 
merce on inland waterways under the 
jurisdiction of the Interstate Commerce 
Commission is opposed by Lachlan Macleay, 
executive secretary of the Mississippi Valley 
Association, according to the St. Louis Globe 
Democrat, which adds: 

“The proposal is contained in a bill intro- 
duced in the House of Representatives by 
Congressman Parker of New York and pro- 
vides that every common carrier by water, 
whether publicly or privately owned, shall be 
subjected to the jurisdiction of the Interstate 
Commerce Commission for rate-fixing pur- 
poses and the regulation of interstate com- 
merce.” 

Mr. Macleay said that the result of this 
bill, if it is passed, will be to increase port- 
to-port rates and decrease efficiency, and, in 
addition, it would mean the destruction of 
225 small carriers on the rivers who do not 
have the financial resources to retain counsel 
and appear before the commission to protect 
their rights. He declared that there had 
never been a charge brought against the 
inland waterways carriers of secret rebates 
or unfair practices of the sort which made 
regulation of the railroads necessary, but that 
the only charge which had ever been made 
against them was that they were able to 
— freight more cheaply than the rail- 
roads. 


y 
California 


to outside cities by private power companies. 

“2. Failing in this demand, circulate peti- 
tions which will force disconnection of all 
ornamental lighting systems in San Pedro. 

“3. Sponsor a citywide movement to pay 
all lighting charges from the general fund 
in order that the power bureau no longer 
may collect taxes, camouflaged as special as- 
sessments, from the property owners, and 
then claim these taxes to be ‘profits.’ 

“4. Failing in all these, sponsor an ‘anti- 
assessment strike,’ refusing to pay lighting 
assessments, and thus deprive the power 
bureau of the exorbitant profits it has en- 
joyed for five years. 

“According to Dr. Fred G. Matthews, head 
of the assessment association, nearly $2,000,- 
000 in excessive lighting assessments is col- 
lected from the taxpayers of the city every 
year and placed in the treasury of the bureau, 
where it is called ‘profits.’” 

The opponents of the present rate state 
that every expedient has been resorted to 
in order to discourage their investigation, and 
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that they have been handicapped by the flat 


the rate on which the charges are made to 


refusal of the power bureau officials to reveal the districts. 


e 


Conneéticut 


Seymour Water Company Asks 
Rehearing on Rates 


TT? Seymour Water Company has peti- 
tioned the public utilities commission for 
a rehearing on the water rates which were 
established recently by the commission (see 
P.U.R.1932B, 175). The company had raised 
its rates last May and the town carried the 
fight to the commission and obtained a re- 
duction. The company contends that the new 
rates are too low. 

Porter L. Wood, who led the opponents 
of the utility, is quoted in the Bridgeport 
Post in opposition to the company’s request 
for a rehearing in the following words: 

“As I understand it, rehearings are not, 
like wives in Africa, to be had for the ask- 
ing. On page 4 of his application for a new 
hearing, Judge F. H. Hall, company counsel, 
says ‘There is nothing in the records to 
warrant the conclusion of the commission 
in its finding.’ Judge Hall is too good a law- 
yer not to know that such a statement, un- 
supported even by a claim of unfairness, 
injustice, or injury to his client, would not 
entitle him to another hearing. 


“We considered that you made a compre- 
hensive and exhaustive review of all claims 
of the parties, and that your finding and 
order were eminently fair. We have not 
changed our opinion. We do not desire a 
rehearing of the case.” 

The company, according to the New 
Haven Register, contends that the commis- 
sion erred in taking certain matters into 
consideration which the water company 
claims were not within the scope of the 
issues, claiming in particular that the evi- 
dence at the hearings covered only the new 
work done by the water company and no 
evidence was introduced by any of the in- 
terested parties in connection with the fi- 
nancial history of the water company pre- 
vious to the installation of a new main. 
The claim is made that all parties had agreed 
to limit the scope of the hearing to the new 
work done and that such agreement was 
approved by the commission, and such being 
the case, only evidence introduced at the 
hearing should be considered in the commis- 
sion’s finding and order. 

Amplification of the commission’s order 
concerning certain fixture rates is also asked 
by the company. 


7 


Indiana 


Vincennes Water Case Is under 
Scrutiny of Court 


ESTIMONY of the Vincennes Water Sup- 

ply Company in its attempt to prevent 
enforcement of a 25 per cent reduction of 
water rates by the public service commission 
was concluded in a master’s hearing on 
February 25th. The company is attacking 
the rate base and the return of 5 per cent 
allowed by the commission, on the ground 
that confiscatory rates result. 

Karl Behr, engineer for the public service 
commission, who was the opening witness 
for the defendant, says. the Indianapolis 
Star, testified that he valued the company’s 
property at $930,459, or $735,640 depreciated, 
as of February 1, 1931. On this figure, to 
which have been added several other items to 
raise the total of $800,000, the commission 
based its rate cut. 

Engineers testifying for the company had 
given estimates of the valuation all of which 


were more than $1,100,000, but they reduced 
their figures between $10,000 and $14,000 to 
bring the valuations to a figure as of Febru- 
ary Ist. These reductions were because of 
lower costs of materials used by the utility 
since the original estimates were made. The 
Star informs us: 

“Evaluation of the plant was reported to 
the state board.of tax commissioners at 
$550,000 after it pet had been ap- 
praised at $1,517,810, Benjamin Perk, secre- 
tary of the company, testified. Perk said 
this amount was turned in on the theory that 
the taxation value should be fixed solely on 
the capitalization of rate earnings and should 
be 60 per cent of the rate-making value.” 


* 
Indianapolis Granted Rehearing 
on Electric Rate Reduction 


HE public service commission on Febru- 
ary 27th granted the city of Indianapolis 
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a rehearing on its petition for a reduction in 
electric rates. The rehearing order rescinds 
the order which dismissed the reduction peti- 
tion and reopens the entire case. The city 
contended that additional evidence had been 
obtained, and it also contended that the com- 
mission was without authority to dismiss 
the case because no formal public hearing 


was conducted. The Indianapolis Star states: 

“The order dismissing the case followed 
collapse of a series of conferences between 
a citizens’ committee and utility representa- 
tives. The conferences had been suggested 
by Mr. Cuthbertson in an effort to reach a 
compromise agreement without the expense 
of a rate case. 


v 
Kentucky 


Commission Bill Is Approved 
by Senate 


"= Kentucky senate by a vote-of 24 to 1, 
according to the United States Daily, has 
passed a bill for the creation of a public 
service commission to regulate public utilities. 
The measure provides for a commission of 
three members, at salaries of $5,000 a year, 
to be appointed by the governor. 


The present department of motor trans- 
portation would be abolished and its powers 
and duties transferred to the new commis- 
sion, together with certain powers of the 
existing railroad commission, which would 
continue to exercise control over the rail- 
roads. 

The expenses of the commission would be 
paid by an assessment of public utilities equal 
to 1/25 of 1 per cent of the total value 
assessed against each company. 


@ 
Massachusetts 


Legislative Committee Hears 
Arguments on Service Charge 


Acs of the legislature has been 
giving consideration to the question of 
abolishing service charges by public utility 


companies in Massachusetts. Seven bills 
seeking legislation to prohibit the use of serv- 
ice and other charges not based on the 
amount of the commodity used are being 
urged for passage. Quoting from the Boston 
News Bureau: 

“Senator Ulin, of Dorchester, leading the 
fight for proponents, charged that through 
the use of misleading language, the 1921 
legislature had something ‘put over on it’ 
in approving legislation on which gas and 
electric companies have been imposin 
monthly service charges. ‘This charge, 
Ulin said, ‘has been abused by the companies 
under the pretense of a monthly rental 
charge. The consumers are forced to pay 50 


cents a month, and although after one year’s 
payment of these charges the cost of the 
meter is met, the public is required to con- 
tinue monthly payments.’ 

“Various other speakers followed Ulin’s 
arguments and o anes was then opened 
by Alexander comber, representing the 
Association of Massachusetts Gas and Elec- 
tric Companies, who declared the principal 
objection to the service charge was a lac 
of understanding of what it stands for. He 
outlined the purposes of the charge. The 
solution of fair rates, he believes, lies in the 
imposition of a reasonable service charge, 
together with an equitable commodity rate. 

“Further opposition was voiced by Attor- 
ney R. H. Holt, representing the Boston 
Consolidated Gas Com ny. Opposition was 
closed by Sheldon E. Wardwell, representing 
electric light interests. He said that the bills, 
if passed, would throw the system back into 
the situation of many years ago, when there 
was virtually no schedule of rates.” 


e 
Michigan 


Detroit Starts Battle against 
Utility Rates 


| Sig se ma of the corporation counsel of 
Detroit have been making investigations 
preliminary to an attack upon gas, electric, 


and telephone rates. A demand for informa- 
tion was made upon the Detroit City Gas 
Company for the following information: 
Number of consumers divided according to 
classes; number of meters and of 
meters used; what is done with the com- 
plaints of overcharges and fast meters; 
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just how far the company goes in the matter 
of making adjustments; and whether the 
company attempts to inspect meters regularly 
or only inspect them when a complaint is 
made. A fight was being planned to force 
the company to provide 600 B.T.U. gas in- 
stead of 530 B.T.U. gas which the utility now 
provides. 

The company representatives volunteered 
to lower rates charged for household heat- 


ing, commercial, and industrial gas, but this 
offer was rejected by the mayor, who insisted 
that the city was more interested in reducing 
rates to domestic consumers. An ordinance 
was to be drafted providing for reductions 
totaling $1,500,000 a year in gas rates. 

The electric and telephone rates are under 
the control of the public utilities commission, 
which is now engaged in rate litigation with 
the Michigan Bell Telephone Company. 
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New 


Therm Basis for Gas Billing 


to of the city of Binghamton, ac- 
cording to the Binghamton Press, have 
approved new schedules submitted by the 
Binghamton Gas Works which give con- 
sumers an average reduction of 10.6 per cent 
in rates and which will inaugurate the therm 
basis of billing for gas. The schedule was 
to be submitted to the public service com- 
mission for approval. 

The reduction in rates was said to be pos- 
sible through the use of less gas on account 
of a richer mixture to be furnished by the 
company, through the use of more natural 
gas. The percentage reduction differs accord- 
ing to the amount of gas used. A general 
rate is included and also a space-heating rate 
to encourage heating by gas. 

The Syracuse Lighting Company is now 
engaged in proceedings before the public 
service commission to secure approval of a 
change in its billing basis from the cubic foot 
to the therm method. 


Y ork 


Senator George R. Fearon, according to 
the Syracuse Herald, announced that he 
would support a $15,000 appropriation to 
finance a study by the public service com- 
mission of the new gas rate basis. 


y 
Elmira Gas Case Postponed 


HE common council of Elmira, says the 

Elmira Advertiser, has moved for an 
adjournment of the city’s rate case against 
the Elmira Water, Light and Railroad Com- 
pany until March 1, 1933. This action was 
ased on a recommendation for postponement 
made by Engineer Roy Husselman and mem- 
bers of the Citizens’ Gas Committee. The 
Advertiser states: 

“Recommendations for postponement, based 
on consensus of both the engineer and the 
committee that prosecuting the case this year 
would be a ‘suicidal attempt,’ were filed with 
Mayor Sweet and the council.” 


e 
Ohio 


Columbus Gas Rate Case Sub- 
mitted to Commission 


HE 2-year old Columbus gas rate con- 

troversy was submitted to the public utili- 
ties commission on March 4th. The company 
asks for a rate of 69 cents while the city 
is seeking to protect a 48-cent rate. 


There is a difference of $12,000,000 on the 
subject of going concern value of the Ohio 
Fuel Company. On leaseholds a difference 
of more than $40,000,000 exists. The case 
involves properties estimated at a quarter of 
a billion dollars and the evidence has pro- 
duced more than 300 exhibits, including maps, 
movies, and manuscripts, says the Columbus 
Dispatch. 


e 
Oregon 


Federal Judges Hear Arguments 
against Car Fare Reduction 


HREE Federal judges have taken under 
consideration arguments on the Portland 


street car rate. They will decide whether 
the existing 10-cent fare should continue or 
whether the 7-cent fare ordered by the 
state commissioner, and claimed to be con- 
fiscatory, should be permitted to go into 
effect. The Portland News Telegram states: 
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“Cassius R. Peck opened the argument, 
asking the judges to uphold the chancery re- 
port of Oliver P. Coshow who ruled the 
Thomas 7-cent order was confiscatory and 
unconstitutional. Peck said the report should 
be accepted unless proven that Coshow was 
in error. 

“Peck’s second point was that the order 
would create damage which would allow the 
company to enter equity court and seek 
extraordinary damages. 

“Peck assailed the valuation placed on the 
company’s holdings by the city rate expert. 
He said the 8,000,000 figure was too low 
and that other experts agreed at prices 
amounting to from ten to fourteen million 
dollars. Peck quoted Thomas as_holding 
the belief the 7-cent fare was confiscatory. 


“Thomas’ belief that the 7-cent rate might 
be sufficient, Peck said, was not backed by 
facts or findings and was of ‘no more weight 
than any other unsworn statement.’ The street 
car company faces a million dollar loss under 
the order and ‘should have something more 
than the commissioner’s judgment to assure 
it of getting some of the loss back.’” 

Colonel A. Clark, representing C. 
M. Thomas, public utilities commissioner, 
summed up the street car company’s objec- 
tions to the 7-cent fare by stating that the 
company admits a 10-cent fare is certain 
ruination and then asked “what then is the 
company’s salvation if it is not lower fare?” 
He maintained that the report by the special 
master was not founded on facts and was 
arbitrary. 


z 
South Carolina 


New Rate Schedules Refused by 
Power Companies 


ERTAIN power companies have indicated 

that they do not intend to submit sched- 
ules of rates based upon the findings of the 
power rate investigating committee. The 
commission, following the receipt of the 
report by the power rate investigating com- 
mittee, adopted an order directed to the 
power companies requiring them to submit 
such schedules. 

Some of the companies base their refusal 
on the ground that the commission was pro- 
ceeding on a basis that is erroneous in method 
and result, and the objection is made that the 
order is unlawful and void and beyond the 
jurisdiction of the commission for several 
reasons, among which is the claim that there 
has been no hearing and that the commis- 
sion’s order purports to adopt the valuation 
found by the investigating committee which 
finding is disputed. It is further charged 
that compliance with the order would con- 
fiscate the utility property. 

Chairman Earle R. Ellerbe of the commis- 


e 


sion is quoted as saying that the conclusion 
is unwarranted that the commission intends 
or intended to order these rates into effect 
without further hearing. No presumption, 
he said, is justified because the order does 
not so provide, but only requires that the 
rate schedules be submitted to the commis- 
sion, and the commission has not said what 
it would do with them after they are received. 
He said that the companies were assured that 
such schedules would not be put into effect, 
if at all, until after the companies had been 
formally and fully heard, and that the judg- 
ment of the commission would be determined 
by the evidence introduced at such hearing. 

He said that the reason the commission 
requested the companies to submit rate sched- 
ules was because the commission did not have 
the facilities nor the funds to employ the 
necessary experts to do the work itself, and 
it was found that the companies themselves 
would be willing to give the state the benefit 
of their experts’ assistance in the construc- 
tion of the rate schedules, since they would 
be bound in any event to analyze any rate 
schedules which the commission might pro- 


pose. 


Wisconsin 


Telephone Companies Agree to 
Commission Plan 


Yue telephone companies, accord- 
r¥ ing to the United States Daily, are 
willing to accept the provisions of a com- 
mission order ae conditions under 
which they may install new plants and 


equipment and make extensions or improve 
existing plants, but they do so “purely volun- 
tarily and not as a commitment to or recog- 
nition of any obligation to do so 1 ly.” 

The commission had ordered that the com- 
panies submit all plans for such work after 
May 31, 1932, and not to commence con- 
struction projects until thirty days after 
notice to the commission. 
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Deposits to Guarantee Prompt Payment Cannot Be Applied 
to Merchandising Bills 


HE Wisconsin commission has 

made an informal ruling to the 
effect that money deposited with a pub- 
lic utility by its patrons, under a rule 
requiring a certain guarantee of prompt 
payment for services rendered, cannot 
be applied by the utility for obligations 
incurred by the depositing patron in 
buying electrical merchandise, or for 
any other nonutility service. The rul- 
ing resulted from a complaint made by 
a lady residing in Wausau whose $5 de- 
posit to secure prompt payment of her 
electric light bills had been applied by 
the electric company to her indebted- 
ness for merchandise furnished her by 
the company. The Wisconsin commis- 
sion in a letter to the vice president and 
general manager of the company set 
forth the Commission’s views on the 
subject, stating: 


“It is an admitted fact that when a util- 
ity engages in the sale of merchandise it 
does so as any other private enterpreneur 
and cannot inveigh any of its rights and 
privileges as a public utility to assist it in 
merchandising activities, but on the other 
hand must subject itself to the same con- 
ditions which prevail in the field of strict- 
ly private endeavor. 

“It seems to us that when a customer 
signs up to take utility service and a de- 
posit is furnished, that deposit becomes a 
part of his contract for service and can- 
not be appropriated or diverted for any 
purpose other than to guarantee the pay- 
ment of delinquent bills which may arise 
as a result of furnishing the service con- 
tracted for. 

“However, when a utility engages in ac- 
tivities involving merchandising and job- 
bing, it is a well-recognized legal and eco- 
nomic principle that such activities should 
be completely divorced in so far as it is 
possible from the regular utility activi- 
ties.” 


Flese v. Wisconsin Valley Electric Co. 


e 


State Commissions May Pass upon Reasonableness of 
Intercorporate Supply Contracts 


HE United States Supreme Court 

has followed out the policy which 
it indicated in December, 1930, when it 
handed down the decision in Illinois 
Bell Telephone Company v. Smith, by 
a still more recent decision sustaining 
the right of the Kansas Public Service 
Commission to inquire into the reason- 
ableness of the contract price paid by 
local distributing utilities to affiliated 
wholesale natural gas supply compa- 
nies. The particular contract involved 
was between the Western Distributing 
Company, operating a natural gas sys- 
tem in the city of Eldorado, Kansas, 
and the Cities Service Gas Company, 


an interstate wholesale supply company. 
Both companies are controlled by the 
Cities Service holding company. The 
Western Company urged in the Federal 
court that any inquiry by the state 
commission into the reasonableness of 
the amount paid for its gas supply con- 
stituted an indirect attempt at the regu- 
lation of interstate commerce, in con- 
travention of the Federal Constitution. 
The commission, however, contended 
that it was not concerned with the busi- 
ness of the interstate supply company, 
but merely with the reasonableness of 
all costs which entered into the ascer- 
tainment of a reasonable rate to the 
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public, to be charged by the local dis- 
tributing company. The court held that 
the proposed inquiry by the state com- 
mission into the terms of the gate rate 
contract was not in violation of the 
commerce clause of the Constitution. 
The court also held that a subsidiary 
distributing utility, under such circum- 
stances, before being allowed an in- 
crease in rates for its service to the 
public may properly be required to 
offer satisfactory evidence with respect 
to the reasonableness of amounts paid 
for gas supply to an affiliated supply 
company under a contract which was 
entered into in the absence of an arms’ 
length bargain between the two cor- 
porate entities involved. The distribut- 
ing utility alleged that the wholesale 
rate which it paid under contract to 
the affiliated supply company was the 


lowest that it could obtain from the 
latter, or from any other available 
source of supply. The court held that 
this allegation was meaningless, in view 
of the intercorporate control exercised 
by the common parent concern on both 
companies. 

The Supreme Court went somewhat 
further than it did in the Illinois Bell 
Case when it declared that a state com- 
mission, under circumstances existing 
in the Kansas situation, was entitled to 
a fair showing of the reasonableness of 
the contract supply price, even though 
such a showing might involve a more 
extensive and expensive presentation of 
evidence than would be required in the 
case of a distributor and a wholesaler 
dealing at arms’ length. Western Dis- 
tributing Co. v. Kansas Public Service 
Commission et al. No. 337. 


7 


The Discontinuance of Utility Service for Nonpayment in 
Foreclosure Proceedings 


N opinion that should be of con- 

siderable interest to gas, electric, 
and water companies on the subject of 
cutting off utility service for the non- 
payment of bills was handed down by 
Mr. Justice Norman Dike in a’ special 
term of the Kings County Supreme 
Court of New York. The proceeding 
arose when a private water utility 
petitioned for an order of the court ay- 
thorizing it to cut off service to a cer- 
tain apartment house because of the 
nonpayment of water bills. It appears 
that these bills were unpaid between the 
dates of March 2, 1931, and December 
18, 1931. 

Service was rendered by the com- 
pany under a contract with a former 
owner of the premises. The contract 
provided for the discontinuance of serv- 
ice for nonpayment of bills. On De- 
cember 15, 1931, however, a receiver 
was appointed for the property as a re- 
sult of a mortgage foreclosure proceed- 
ing. The water company petitioned 
the court, in addition to the request 


above described, for an order requiring 
the receiver to pay all the accumulated 
bills for service since March 2, 1931. 
The receiver refused to pay the amount 
of bills for service incurred prior to 
his appointment, but indicated his will- 
ingness to pay bills for service accru- 
ing subsequent to the date of such ap- 
pointment. The court sustained the 
position of the receiver. It stated: 


“The court names the receiver as a pro- 
tector of the property, not as an arbitrator 
of prior obligations of the owner. Were 
such duties to be the obligation of the re- 
ceiver, then the beneficent effort of the 
court would be a ‘fantastic futility,’ as 
Lord Berkenhead said of the League of 
Nations. The clause in the order appoint- 
ing a receiver which permits or directs 
the payment of prior unpaid water rates 
I shall construe as limited to water rates 
which are a lien upon the property, or 
which are otherwise collectible from a re- 
ceiver by reason of some tyerewny | stat- 
ute or some contract binding upon the re- 
ceiver, which is not this case. 


Title Guarantee & Trust Co. v. 457 
Schenectady Avenue, Inc. et al. 
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Property-Holding Charter Restriction Is Used to Determine 
Utility’s Rate Base 


HEN the Hebron Water Company 
was chartered in 1899, its os- 
tensible purpose was chiefly to supply 
the Hebron Academy in Oxford coun- 
ty, Maine, with water. Section 9 of 
the company’s charter reads as follows: 
“The said corporation, for all its said 
purposes, may hold real and personal es- 
tate necessary and convenient therefor, to 
the amount of $25,000.” 

Since then, however, the company 
has taken on other customers includ- 
ing a state institution for the treatment 
of tubercular patients. Recently the 
company proposed to triple the rate 
charged to the tubercular sanatorium; 
whereupon, a deputy attorney general 
protested on behalf of the sanatorium. 
Although there was evidence that the 
reproduction cost less depreciation 


value of the company’s property was 
$55,781, the Maine commission held 


that the property-holding restriction 


clause in the company’s charter con- 
stituted a contract between the state and 
the company which, while it could be 
invoked only by the state, had here 
been so invoked through the interven- 
tion of the attorney general’s office. 
Under these conditions the company’s 
rate base was apparently arbitrarily 
limited to $25,000. Whether this 
would be true in fixing rates to cus- 
tomers other than the state itself or 
state-owned institutions was not indi- 
cated. As a result of this holding the 
company’s proposed increase was sub- 
stantially modified. Maine Public Util- 
ities Commission v. Hebron Water 
Company. F.C. No. 904. 


e 


A Reduction in Electric Rates in Indianapolis Is Denied 


ast October, the city of Indian- 
apolis, as well as a number of its 
citizens, filed a complaint with the In- 
diana commission against rates charged 
for electric service by the power com- 
pany serving their community. These 
rates had been previously authorized 
by the Indiana commission. The prin- 
cipal ground of objection by the com- 
plainants seemed to be disputes as to 
the propriety of certain items of value 
known as undistributed construction 
cost, going value, and working capital. 
The complainants contended that these 
items should not be in the company’s 
rate base. The commission stated: 


“This commission cannot, under the law, 
pass upon a question of that kind, being 
an administrative body’ with only very 
limited quasi judicial powers. This com- 
mission is duty bound, as a part of our 
government, to follow the law as it is set 
down by the Supreme Court of the United 
States, and to follow that law as it is 
made and to be administered by this com- 
mission, irrespective of what the personal 
ideas or thoughts of this commission 


might be relative to this question, it most 
assuredly being recognized by all that the 
Supreme Court of the United States is 
the last word in placing a construction 
upon the Constitution of the United States, 
and as to the matters hereinabove referred 
to in this order, and that in considering 
this matter for a disposition as seen just 
and equitable by this commission and as 
this commission finds it its duty, the law 
will be strictly followed.” 


The commission found that as a 
matter of fact the existing rates of the 
company did not allow in excess of 7 
per cent return, based on a most con- 
servative estimate of the value of the 
company’s property without making 
any allowance for going value and 
working capital, as required by law. 
The commission, in dismissing the com- 
plaint, pointed out that the incurring of 
the expense of initiating a snaeaine 
to inquire into the reasonableness of 
rates, in view of the apparent foregoing 
conclusions, would be very unwise. City 
of Indianapolis et al. v. Indianapolis 
Power & Light Co. No. 10677. 
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Texas Statute Held Inapplicable to Interstate Contract Carrier 


EDERAL Judge Atwell, of the north- 

ern district court of Texas, has held 
that a statute of that state which pur- 
ports to regulate the use of the high- 
ways by motor carriers does not apply 
to contract carriers engaged exclusive- 
ly in interstate transportation. The 
court presumed the statute not to ap- 
ply to such carriers because its provi- 
sions were such that if it were con- 
strued to apply to the interstate car- 
riers, the statute would be void as a 
burden on interstate commerce in con- 
travention of the Federal Constitution. 
The provisions of the state law which 


made it thus inapplicable to interstate 
contract carriers prohibited contract 
carriers from using the highways with- 
out a certificate of convenience and ne- 
cessity, and authorized the commission 
to fix rates, to prescribe an accounting 
system, and to require liability bonds 
for damage to property. The court 
held that in so far as it purported to 
regulate the use of the highways for 
the preservation of such highways or 
the safety of the public, the statute was 
a valid exercise of sovereign police 
powers of the state. Sage v. Baldwin. 
No. E-3347. 


e 


Other Important Rulings 


Tz Supreme Court of the United 
States has affirmed without opin- 
ion the interlocutory decree of a Fed- 
eral district court enjoining the enforce- 
ment of ar order of the Montana com- 
mission, which refused to permit a 
natural gas distributing company to 
charge its patrons a rate lower than 
that specified by the commission. The 
action of the highest court was with- 
out prejudice, however, to a determina- 
tion by the lower Federal court at a 
final hearing. It appears that the in- 
terlocutory injunction sustained had 
been appealed by the Montana com- 
mission before evidence was taken in 
the case by the district court. Montana 
Public Service Commission et al. v. 
Great Northern Utilities Co. (U. S. 
Sup. Ct.) No. 471. 


A sentence of five days in jail and a 
fine of $500 was imposed upon a motor 
carrier by the California Railroad 
Commission for contempt of the com- 
mission’s order. The defendant had 
refused to obey a “cease and desist” 
order commanding him to stop the il- 
legal operations of a trucking service 
between Los Angeles and Fresno with- 
out a certificate, as required by law. 
Re Bray. (Cal.) 


Rates of the Lone Star Gas Com- 
pany and the Community Natural Gas 
Company in twenty-six communities in 
Oklahoma were reduced by the com- 
mission following proceedings lasting 
six months within which the companies 
refused to make a voluntary rate re- 
duction. Chairman Walker, of the 
Oklahoma commission, criticized the 
intercorporate structure of the com- 
pany because of the fact that the par- 
ent concern was domiciled in Pitts- 
burgh, Pennsylvania, and could not be 
compelled to bring before the Oklahoma 
board records relating to the subsidiary 
companies. Governor Murray had pre- 
viously sought to oust the company 
from the state because of alleged vio- 
lation of the state anti-trust law. The 
ouster proceeding was dismissed by a 
lower state court, and an appeal from 
it is still pending. Re Lone Star Gas 
Co. et al. ( Okla.) 


The Alabama commission has grant- 
ed a petition of the Southern Bell Tele- 
phone & Telegraph Company to dis- 
connect its long-distance line from the 
switchboard of a local telephone com- 
pany which had refused to settle its ac- 
count for toll service incurred as far 
back as August, 1931. The commis- 
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